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CHAIRMAN’S MESSAGE 


THE CANADIAN TRANSPORTATION AGENCY’s second full year of operations continued to be a busy 
and interesting time. It was a year that saw the Agency hear challenging issues in its role 
as a quasi-judicial body. The Agency also continued to use consultation and facilitation with 
transportation providers and users to help ensure Canada has an efficient and accessible 
transportation system. 

Subsection 42(1) of the Canada Transportation Act requires the Agency to report on its 
activities each year and this information can be found in Chapter 2. While comprehensive in 
its detail, it also highlights the major activities of the year such as the Canadian Wheat Board 
case, the Marine Pilotage Review, and the launches of voluntary codes of practice and travel 
guides in the realm of accessible transportation. 

Subsection 42(2) of the Act requires the Agency to report on its assessment and operation 
of the Act. After reviewing a number of rail transportation issues raised in last year’s annual 
report, the Agency commissioned a survey of the rail transportation community to provide 
objective and qualitative data to add to its analysis. This information combined with the 
Agency's experience has better enabled it to evaluate the Act's effectiveness. The analysis, 
which is provided in Chapter 3, should prove useful when the Minister of Transport calls for 
the statutory review of the Act. 

The Agency values its role as an expedient, fair and transparent regulator and quasi- 
judicial tribunal. The Agency's focus on consultation and facilitation has been effective in 
assisting transportation users and providers to resolve matters efficiently without resorting to 
the courts. By following the government's transportation policy which calls for an accessible, 
competitive sector that is regulated only when necessary, the Agency recognizes that market 
forces should prevail and steps in only when fair and reasonable service does not result. 

| believe the Agency has made real progress in implementing the government's policies 
as a regulatory body and is established as a forum for the fair hearing of transportation- 
related disputes. | am also confident the Agency has provided useful analysis of its every day 
experience with the Act which will be helpful to the government in its upcoming review of 


the Canada Transportation Act. 


Marian L. Robson 
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CHAPTER 1 


Introduction 


In 1998, the Agency gained a better understanding of 


the needs of members of the transportation community in Canada. 


} n 1998, the Canadian Transportation 
Agency completed its second full year of 
operations. The Agency continued to fine- 
tune its role as a transportation regulator and 
to develop its education and consultation 
functions to complement its work as an 
administrative tribunal. It believes that by 
reaching out to Canadians and working with 
the people who provide and use transportation 
in this country, it can more effectively admin- 
ister the principles and policies of the Canada 
Transportation Act (the Act). 

The Canadian transportation industry has 
continued to evolve rapidly during the past 
year and has provided a challenging backdrop 
to Agency activities. Here are some of the 


developments that have affected the industry. 


m Airlines in Canada continued to create 
alliances with foreign air carriers to 
improve their competitiveness and provide 


integrated services to customers. 


a More airport authorities began charging 


airport improvement fees to travellers. 


m Nav Canada introduced new charges for air 
navigation services and the Agency was 
given jurisdiction as the appeal body that 


reviews changes to these charges. 


a The two national railways discontinued 
lines and consolidated their assets, while 


short-line railways continued to grow. 


a A ministerial review, the Estey inquiry, 


assessed the Western grain handling system. 


m The Canada Marine Act was adopted 
and the Agency started to review marine 
pilotage on behalf of the Minister of 


‘Transport. 


m As the number of Canadian seniors contin- 
ued to rise, demand for more accessible 


transportation services continued to increase. 


In 1998, the Agency consulted Canadians 
to hear their views and understand their 
needs. It undertook a number of initiatives 
to inform carriers, shippers and travellers of 
their rights and obligations under the Act. 


These initiatives included publishing and 
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distributing guides and brochures to explain 
aspects of the Act. The Agency also met with 
different levels of government, consumer and 
industry organizations, shippers and carriers. 
To increase its regional and international pres- 
ence, the Agency participated in familiarization 
trips, conferences, trade shows and consulta- 
tions, and delivered more than 110 speeches 
and presentations. 

Among its more notable activities in 1998, 
the Agency held a nine-week hearing in 
Saskatoon on a complaint by the Canadian 
Wheat Board against the Canadian National 
and Canadian Pacific railways. Following an 
Agency commitment in the 1997 Annual 
Report, the Agency surveyed the rail trans- 
portation community to assess the effectiveness 
of the operation of the Act and to gain feed- 
back on its own performance. Agency Members 
and staff also participated in meetings across 


the country to consult on marine pilotage. 


MANDATE 


The Agency is an independent, quasi-judicial, 
administrative tribunal of seven Members who 
are responsible for making decisions on a wide 
range of matters affecting Canadian trans- 
portation. The Agencys mandate to make 
decisions extends to issuing licences to rail and 
air carriers and includes a dispute resolution 
authority over some transportation rate and 
service complaints. The Agency has the legisla- 
tive authority to remove undue obstacles to 
the mobility of persons with disabilities who 


use the federally regulated transportation 
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network. The Agency is also responsible for 
implementing transportation policy as estab- 
lished by Parliament in the Act. 

The Agency is an economic regulator. The 
Agency uses its regulatory authority in conjunc- 
tion with its dispute resolution powers. When 
appropriate, the Agency encourages parties to 
resolve disputes informally, and its employees 
are constantly looking for ways to do so. The 
Agency maintains its quasi-judicial independ- 
ence, while still acting as an educator and facili- 
tator in the Canadian transportation industry. 

Because the Agency’s investigative powers 
are complaint driven and reactive, the Agency has 
taken steps to reach more and more shippers, 
carriers and travellers so they fully understand 
its roles and responsibilities. Therefore, its 
communications and consultation activities 
are very important. The Agency has made con- 
crete efforts to explain the workings of Canada’s 
transportation legislation and to describe the 
Agencys processes to Canadians. The Agency 
also asks for and listens to opinions on regula- 


tory changes that will affect the industry. 


AGENCY MANAGEMENT 


In 1998, the Agency continued to build on 
the steps it had taken in the previous two 
years to develop its staff and realign its organi- 
zational structure to reflect its mandate. In its 
internal management, it also dealt with issues 
affecting the Canadian public service as a 
whole. The Agency worked to follow its 
strategic plan which was designed to help it 


achieve its goals as a modern regulator. 


: 


re 


As part of the strategic plan, the Agency 
regularly monitored the activities it undertook 
to achieve its objectives. It made progress on 
all fronts. For example, an important compo- 
nent of the strategic plan involves monitoring 
and measuring clients awareness of Agency 
services. After launching the Air Travel Guide 
to provide travel tips to persons with disabili- 
ties, the Agency planned to evaluate the 
Guide’s usefulness through a short telephone 
survey of the people who had requested the 
Guide. The independent survey of the rail 
transportation community is a second exam- 
ple of the Agency efforts to measure the 
impact of issues within its responsibility. 

Under the strategic plan, the Agency is 
also trying to establish itself as a facilitator 
in the Canadian transportation system. Its 
efforts to do so include assisting provincial 
governments with rail infrastructure matters; 
making presentations on railway crossings, 
transfers and discontinuances to the 
Federation of Canadian Municipalities; and 
developing guidelines for final offer arbitration 
proceedings. | 

In addition, the Agency is building on the 
expertise and dedication of its employees. It 
continues to receive positive feedback on the 
quality of its staff. To maintain and improve 
the quality of its expertise, the Agency devel- 
oped competency profiles for various staff 
functions within the organization. These 
profiles will also help the Agency participate 
in government-wide programs, such as the 
Universal Classification System (UCS), which 


seeks to simplify and make consistent the way 
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work is described and valued within the federal 
public service. 

To respond to the need for employment 
equity in the public service, the Agency has a 
plan that establishes targets for the employ- 
ment of women, Aboriginal people, persons 
with disabilities and members of visible 
minorities. The Agency has exceeded these 
targets in some categories. However, it still 
faces challenges in ensuring its workforce 
reflects Canada’s diversity and it remains dedi- 
cated to meeting all of its commitments to 
employment equity. 

In 1998, the Agency also took steps to 
ensure that its information systems would 
greet the year 2000 with minimal disruption 
to Canadians. It is meeting the standards set 


for government departments and agencies. 


AGENCY PROCESSES 
AND STRUCTURE 


The Agency comprises the Chairman, who 
serves as chief executive officer, the Vice- 
Chairman, five other Members and 240 staff. 
Members and staff invest significant effort 
in resolving complaints, formally or informally. 
Because many of its processes are complaint 
driven, the Agency has developed an effective 
way to deal with complaints quickly but fairly. 
It assigns each application or complaint to a 
panel of at least two Members for determina- 
tion. Once pleadings have been made and 
closed, the Members assess the matter and 
draw on the expertise of Agency staff to analyze 


the issues. After considering the matter from 


economic, legal and operational perspectives, 
the Members issue a decision. The Act 
requires that this decision-making process 
occurs within 120 days, unless the parties 
agree to an extension. These decisions—as 
well as rules, orders and regulations—are 
maintained by the Agency and are available to 
anyone on request. Most of them are available 
on the Agencys Web site at www.cta-otc.gc.ca 

The Agency’s primary legislative responsi- 
bility is found in the Canada Transportation 
Act. The Agency also has shared responsibility 
with other government departments and 
agencies in relation to a number of other acts, 
including the Canada Marine Act, the Pilotage 
Act, the Canadian Environmental Assessment 
Act, the Coasting Trade Act, the Railway Safety 
Act and the Civil Air Navigation Services 
Commercialization Act. It is also solely or part- 
ly responsible for a number of regulations 
related to these acts (see Appendices 1 and 2). 

Agency staff report to three Directors 
General and to the General Counsel and 
Secretary, who in turn report directly to the 
Chairman (see Appendix 3 for an organization 
chart). Each branch supports and advises 
the Agency Members, who make the final 
decisions in all matters. 

The Air and Accessible Transportation 
Branch licenses Canadian and foreign carriers, 
enforces licensing requirements, issues charter 
permits, helps negotiate and implement interna- 
tional air agreements, administers international 
air tariffs and improves the accessibility of all 
modes of federally regulated transportation to 


persons with disabilities. 


The Rail and Marine Branch resolves rate 
and service complaints arising in the rail and 
marine industries, resolves disputes between 
railways and other parties over railway infra- 
structure matters, provides certificates of fitness 
for constructing and operating railways, deter- 
mines rail rates, develops costing standards 
and regulations, and audits railway accounting 
and operating systems. 

The Legal Services and Secretariat Branch 
provides legal advice and represents the Agency 
before the courts, administers Agency meetings 
and hearings, issues orders and decisions, and 
develops processes and regulations. See Appendix 4 
for a list of cases before the Federal Court. 

The Corporate Management Branch sup- 
ports the overall function of the Agency by 
providing corporate services related to human 
resources, planning, finance, informatics, the 


library and records. 


REACHING OUT 


As a shared responsibility and a corporate 
function, communications is an important 
part of the Agency’s activities. For the Agency 
to fulfil its mandate, carriers, shippers, trav- 
ellers, municipalities, utility companies and 
other Canadians who have an interest in 
transportation must know about their rights, 
their obligations and the role of the Agency. 
The Agency reaches out to Canadians in 
many ways. It uses news releases, publications, 
the media, the Internet, trade shows, events, 
mailings, toll-free phone numbers, confer- 


ences, town hall meetings, speeches and 
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REACHING OUT TO 


SMALL TOWN CANADA 


Beechy Saskatchewan (population 281), 
Vauxhall, Alberta (population 1,011), Swan 
River, Manitoba (population 2,907); these are 
just three of the many towns the Agency has 
visited to meet the local townspeople and 
explain the Canada Transportation Act and 
how it affects them. Whether the subject is 
the discontinuance of a railway line, the pri- 
vate crossing of a railway, services available 
to travellers with disabilities or any other, 
the Agency has been on the road to try and 
help Canadians solve their transportation- 
related problems. From Saint-Etienne-de- 
Lauzon, Quebec, to Hay River, Northwest 
Territories, the Agency and its staff have 


demonstrated their desire to meet and help 


the Canadians they serve. 


seminars to provide information to those who 
need it. In 1998, Agency Members and staff 
devoted a great deal of effort to communicat- 
ing with Canadians; for example, the Agency 
produced a total of nine publications (see 
Appendix 5 for a list). 

The Agency’s publishing policy helps to 
ensure the Agency produces quality publica- 
tions that meet the information needs of carri- 
ers, shippers, travellers and others. It also helps 
to ensure that the publications are available 
simultaneously on paper, on the Internet and in 
other formats, such as braille or audio cassette. 

All branches work together closely to iden- 


tify opportunities for communications, to 
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maximize these opportunities and to account 
for communications in their operational 
efforts. The ultimate goal of the Agency’s 
communications strategy is to ensure that car- 
riers, shippers and travellers know about the 
Act and the regulatory framework it provides 
for the transportation industry in Canada. 


In 1998, the Agency issued 647 formal 


decisions and 801 orders. In addition to send- 


ing each decision and order to the parties 
involved, the Agency’s Secretariat sends them 
to interested law firms, companies and indi- 
viduals who subscribe to a list maintained by 
the Agency. Air carriers have access to an 
emergency telephone service to obtain the 
necessary authorization outside normal busi- 
ness hours. In 1998, 323 calls were received, 
85 of which required Agency Members’ 
approval. Formal decisions and orders, like 
most Agency publications, are also posted on 
the Agencys Web site: www.cta-otc.gc.ca 

The Agency issued 11 news releases in 
1998 and responded to many media inquiries 
about matters involving the Agency. These 
opportunities allowed the Agency to provide 
facts and details about its processes that would 
help Canadians become better informed about 
the Agency. 

Throughout 1998, the Agency continued 
its efforts to inform persons with disabilities 
and the transportation industry about accessi- 
bility issues. To that end, it distributed 11,000 
copies of its Moving Ahead newsletter, includ- 
ing copies to 5,000 travel agencies. In addi- 
tion, the Agency advertised in 41 specialized 


magazines and newsletters reaching thousands 


SHARING MORE 


INFORMATION ELECTRONICALLY 


The Agency's Internet site www.cta-otc.gc.ca 
is the on-line gateway to the Agency's rulings, 
publications and other information. The 
Internet site contains decisions and orders 
issued by the Agency; publications dealing 
with air, accessibility, marine and rail trans- 
portation; acts and regulations for which 
the Agency has responsibility; the Agency’s 
reports to Parliament; press releases and 
media advisories; contact information for 
Agency staff and programs; and links to 


other transportation related sites. 


The Agency has taken steps to improve its 
electronic communication with the public 
by redesigning sections of its Web site. One 
interesting feature is the rail rate scale. 
Visitors to the Web site are able to select a 
town and have its grain rate displayed, 
along with the rates of all elevators within a 
20-mile radius. This way the site gives users 
the most up-to-date information at their 


fingertips. 


more Canadians. Through public launches of 
its Rail Code of Practice in Toronto and its 
Air Travel Guide in Vancouver, the Agency 
expanded its outreach to the community of 
persons with disabilities. The Agency provides 
toll-free voice and TTY phone numbers so 
that consumers and persons with disabilities 


can contact the Agency to get information or 


provide feedback. In 1998, the Agency 
responded to 3,307 calls. 

The Agency has redesigned its Internet 
site; the site is now more user friendly, clearer 
and better organized to give users quicker 
access to documents. The Agency has also 
made the site more accessible to people who 
are visually impaired and will continue these 
efforts. Users of the site have reported to the 
Agency that they are highly satisfied with its 


Internet site. 


THE 1998 ANNUAL REPORT 


The Agency’s annual report provides a record 
of the work of the organization and responds 
to the requirements of the Act. 

Chapter 2 describes the Agency’s activities 
in 1998. 

Chapter 3 describes the operation of the 
Act and difficulties encountered in its admin- 
istration. Because the 1997 Annual Report 
referred to perceived difficulties with some rail 
provisions of the Act, the Agency committed 
to obtaining objective and qualitative data on 
the issues to enhance its reporting this year. 
So the Rail and Marine Branch undertook a 
survey in 1998 to measure the effectiveness 
of the Act’s rail provisions and operations. 
Chapter 3 includes relevant findings from 
that survey. 

Chapter 4 concludes the Annual Report 
by describing what the Agency will be facing 
inel929; 
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CHAPTER 2 


Agency Activities in 1998 


As the second full year of operation for the Canadian Transportation Agency, 


1998 provided new opportunities along with the usual work of the Agency. 


7] Fa year was significant in that the Agency 
expanded on its role as a facilitator, work- 
ing with all areas of the transportation indus- 
try to provide them with improved service 
and finding efficient ways to resolve com- 
plaints and disputes. 

The Agency’s activities fall into four broad 
categories. The first category is accessibility to 
transportation services for people with disabilities. 
The second is air transportation, domestic and 
international, involving passengers and cargo. 
The third is marine transportation, primarily 
concerning the domestic and international 
transportation of freight, The fourth is rail 
transportation, also mainly concerning domes- 
tic and international freight transportation. 
This chapter is devoted to reporting the work 
done by the Agency in 1998 in these four 


categories. 


ACCESSIBILITY FOR 
PERSONS WITH DISABILITIES 


One of the Agency’s most dynamic areas of 
activity is ensuring that people with disabili- 
ties have accessible transportation without 
undue obstacles. The Canada Transportation 
Act, although it gives the Agency the power 
to remove undue obstacles, does not define 
them. It is left to the Agency to define them 
on a case-by-case basis to resolve individual 
issues and, through regulations and codes of 
practice, to resolve systemic barriers. In 1998, 
the Agency issued significant decisions in this 
area and took important steps to implement 
codes of practice. It also continued consulting 
with interested parties, holding working com- 
mittee meetings and building consensus to 
develop new standards. The Agency set the 
bar for accessibility standards and the passen- 
ger carriers are rising to the challenge, making 
efforts to constantly improve their services for 


travellers with disabilities. 
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The Agency as Facilitator 


Developing regulations and codes of practice 
for accessibility, and monitoring to see that all 
federally regulated modes of transportation 
adhere to them, are important aspects of the 


Agency’s mandate. 


Regulations 


The Personnel Training for the Assistance 

of Persons with Disabilities Regulations 
(Personnel Training Regulations), which came 
into effect in January 1995, require air, rail 
and marine carriers and terminal operators to 
ensure that employees and contractors who 
provide transportation-related services have 
the knowledge, skills and awareness they need 
to help passengers with disabilities effectively 
and sensitively. 

In 1998, the Agency prepared a draft 
amendment to clarify the intended application 
of these regulations. By precisely identifying 
the carriers and terminal operators that must 
meet this training requirement, this amend- 
ment will make the Agency’s compliance 
monitoring more effective. 

The Agency has consulted its Accessibility 
Advisory Committee on this proposed amend- 
ment. The committee members provide input 
on the development of the Agency’s regulations, 
codes of practice and industry guidelines 
through discussions or written comments. 
Committee members include representatives 


from the transportation industry and from the 
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FACILITATION 


Sometimes the Agency is able to assist trav- 
ellers with disabilities before problems arise. In 
one such case, a traveller could not confirm 
with her travel agent that she was assigned a 
bulkhead seat which would provide the extra 
space needed to accommodate her disability. 
After calling the Agency, one of our staff was 
able to contact the airline’s internal offices and 
confirm her seating arrangements. Such an 
effort avoids not only hassles while travelling 
but the need to follow up with a formal 


complaint. 


community of persons with disabilities, along 
with other interested persons. They also form 
the base of several of the Agency's working 
groups on accessibility issues. (See Appendix 6 
for a list of committee and working group 


members.) 


Voluntary Codes of Practice 


The Government of Canada encourages federal 
departments and agencies to explore voluntary 
approaches thoroughly before proposing 
regulations. In keeping with that policy, the 
Agency has developed codes of practice, in 
consultation with associations of and for per- 
sons with disabilities, seniors, manufacturers, 
carriers and service providers. This inclusive 
approach helps all parties cope with new tech- 
nologies and new ways of delivering service. 


These codes are voluntary, performance-based 


accessibility standards for identific. 


standards that set out the minimum measures 


that carriers and terminal operators should 
take to make accessible services and equip- 
ment available to persons with disabilities. 
Codes of practice are advantageous 
because the Agency can implement them 
more quickly than regulations and because 
industry has indicated a preference for this 
voluntary approach. Industry has also publicly 
committed to implementing the Agency’s codes. 
At a special ceremony at Toronto’s Union 
Station in February 1998 the Agency released 
its second code, the Code of Practice 
Respecting Passenger Rail Car Accessibility 
and Terms and Conditions of Carriage by 
Rail of Persons with Disabilities. Participants 
in the ceremony included Transport Minister 
David Collenette, Agency Chairman 
Marian Robson, executives from the passenger 


rail industry, and leaders of organizations of 
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and for persons with disabilities. This event 
publicly demonstrated the strength of the 
voluntary partnership among the Agency, 
consumers with disabilities and industry. It 
also reinforced the industry’s commitment to 
abiding by this agreement. 

The Rail Code establishes accessibility cri- 
teria for passenger rail cars. It also explains the 
terms and conditions of carriage that designat- 
ed railway companies are expected to follow 
when operating passenger rail services in 
Canada. 

The Rail Code sets out the services a carrier 
should provide to persons with disabilities. In 
addition, the Code establishes administrative 
standards for handling requests for service, 
assigning seats and rooms, publishing system 
timetables and accepting a passenger's judg- 
ment on self-reliance. The Code also outlines 
the steps a carrier should take if it damages or 
loses a mobility aid. 

The Agency is also finalizing a code of 
practice for marine equipment for extra- 
provincial ferry services. In July 1998, the 
Agency distributed the draft Ferry Code of 
Practice to more than 3,000 individuals for 
comment. The community of persons with 
disabilities, industry and other interested 
parties submitted responses, and the Agency 
revised the draft document accordingly. Once 
this code is launched, and when Transport 
Canada’s Bus Code of Practice is taken into 
account, there will be four codes of practice 
covering each of the major modes of public 


transportation in Canada. 


Transport Canada’s Bus Code of Practice 


In July 1998, the Minister of Transport 
launched the Bus Code of Practice for intercity 
buses in Canada. The Code establishes the 
means by which scheduled intercity bus ser- 
vices will be provided in a safe and dignified 
manner to travellers with disabilities and out- 
lines a complaint resolution process. The 
working group of industry and consumers 
developing the Code called on the Agency to 
use its expertise to assist in its drafting. The 
Agency welcomed the opportunity to support 
this project to foster enhanced access to 


motorcoach service for everyone in Canada. 


Monitoring 


The Accessible Transportation Program regu- 
larly monitors, measures and evaluates the 
industry's compliance with Agency regulations 
and codes of practice related to persons with 
disabilities. It does this by conducting surveys, 
inspecting sites and investigating complaints. 
Published in January 1997, the Code of 
Practice: Aircraft Accessibility for Persons with 
Disabilities was the Agency’s first code. It 
established on-board accessibility criteria for 
persons with disabilities on aircraft with at 
least 30-passenger seats. Carriers were expect- 
ed to meet most of the criteria by January 1, 
1999, and to meet the rest by January 1, 2002. 
In 1997, the Agency began establishing a 
benchmark against which it could evaluate 
improvements in aircraft accessibility. The fol- 


lowing year, using benchmark data provided 


by Canada’s 16 largest carriers, the Agency 
tested and implemented an electronic tracking 
system. Analysis of the benchmark data shows 
that air carriers are well on their way to meet- 
ing the codes provisions. The Agency will 
use follow-up surveys in January 1999 and 
January 2002 to assess industry compliance 
with the Air Code. 

The Agency is also monitoring carriers’ 
compliance with the Personnel Training 


Regulations. When they identify non- 


compliance, Agency staff assist the carrier or 


terminal operator to meet the requirements of 
the Regulations. During the reporting period, 
staff completed such work with 39 carriers 


and terminal operators. 


Working to Expand Mobility 


Part of the Agency’s regulatory mandate is to 
remove undue obstacles to the mobility of 
travellers with disabilities within transportation 
terminals. The Agency is participating in an 
initiative to help the Canadian Standards 
Association (CSA) modernize its standards for 
barrier-free access, standards that have helped the 
Agency work with industry over the years to 
enhance access to transportation terminals. The 
Agency works on the CSA committee that is 
revising the CSA’s Barrier Free Design standard 
(B651). This document, which sets a national 
standard for accessible buildings, is implemented 
through voluntary adoption in building codes. 
The Agency also participates in a CSA 
subcommittee that is developing a standard to 


make automated banking machines accessible. 
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Listening to Canadians with disabilities taught 
the Agency that there was a need for a how- 
to travel manual for persons with disabilities. 
Many had said they hadn't travelled long dis- 
tances because of the obstacles they face and 
because they were unsure of the services avail- 
able to them. Practical advice was badly need- 
ed and Agency staff took this as a call to 


action. 


The Canadian Bankers Association is sponsor- 
ing the development of this standard, which 
should be complete by April 1999. This 
involvement will help the Agency prepare for 
new accessibility challenges that will arise as 
more transportation service providers begin 
using “ticketless” travel and other electronic 
systems, such as information kiosks. 

In addition, the CSA has asked the 
Agency to participate in the Strategic Advisory 
Group on Aging, along with academics and 
representatives from consumer organizations 
and service providers. The first CSA group of 
this type, the Advisory Group was convened 
to counsel the organization's board of directors 
on strategic and policy issues related to stand- 


ards in an aging society. 


International Activities 


The Agency works to promote uniform service 
standards for Canadians with disabilities trav- 
elling abroad. With the trend toward global- 


ization of transportation services, which 
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includes alliances, mergers and code-sharing, 
this work took on enhanced importance in 


1998: 


Transed 98, Perth, Australia 


The Agency was a major contributor to the 
success of the 8th International Conference 
on Transport and Mobility for Elderly and 
Disabled People (Transed 98). An Agency 
Member provided a keynote address on policy 
and technology. In addition, two papers 
described the Agency’s work to promote the 
commercial potential of the market of persons 
with disabilities and to promote training of 
transportation personnel. The Agency's active 
participation in this event showcased Canada’s 
work as a world leader in fostering access to 


transportation systems for persons with 


disabilities. 


Following the Communication Barriers report 
which flagged the need for a how-to travel 
manual for persons with disabilities, the 
Agency joined with its consumer and industry 
partners to provide practical information to 
travellers. Through this collaboration, the 
Agency was able to produce Taking Charge 
of the Air Travel Experience — A Guide for 
Persons with Disabilities. It helps smooth the 
way when booking a flight, getting to the 
airport, moving from check-in to boarding, 

or when arriving at the airport of destination. 
This knowledge can lend confidence to trav- 
ellers with disabilities; the confidence we 


should all have. 


Air Transportation Activities 


Internationally, the Agency continued to 
represent Canada’s position on accessibility- 
related transportation issues. This year, work 
continued to develop comprehensive guidance 
material for implementing International Civil 
Aviation Organization (ICAO) standards and 
recommended practices for air transportation 
for passengers with disabilities. 

At a European Civil Aviation Conference 
meeting, the Agency provided Canada’s per- 
spective on security screening procedures at 
airports for persons with disabilities, as well as 
guidance material for airport operators, travel 
agents and passengers with disabilities. The 
Agency also assisted the European Conference 
of Ministers of Transport to identify best 


practices in the transportation industry. 


US Access Board Marine Rulemaking 


The US Access Board, an independent federal 
agency of the US government, has asked the 
Agency to be an official observer on a commit- 
tee that is addressing accessibility guidelines for 
passenger vessels covered by the Americans with 
Disabilities Act. The Passenger Vessel Access 
Advisory Committee comprises representatives 
from the marine industry, state and municipal 
governments, and the community of persons 
with disabilities. The Agency’s involvement will 
help assure that there is harmony between the 
US Access Board Marine Rulemaking and the 
Canadian Ferry Code of Practice. As a result, 


passengers with disabilities should have a 


seamless voyage when using passenger ferry 


services between the two countries. 


Follow-up to the Communication 
Barriers Report 


After the Agency released the Communication 
Barriers Report: A Look at Barriers to 
Communication Facing Persons With 
Disabilities Who Travel by Air in November 
1997, it established consumer-industry work- 
ing groups to help implement the reports 

25 recommendations. Generally, these recom- 
mendations address issues such as consumer 
awareness, alternative format policies and 
provision of personal help. The report also con- 
tains specific recommendations to terminal opera- 
tors and carriers designed to improve access to 
transportation-related information for travellers 
with disabilities. While much has been accom- 
plished in implementing these recommenda- 
tions, challenges remain, so the Agency will 
continue to monitor the industrys progress. 
Some of the activity to come out of the working 


groups in 1998 included the following: 


a) Working Group on the Air Travel Guide 


The Agency developed the Air Travel Guide 

in consultation with the airline industry, the 
travel industry and the community of persons 
with disabilities. The Guide offers information 
on accessibility features and services available 
to travellers with disabilities and to seniors. It 
is particularly helpful for people with little or 


no air travel experience, as it provides advice 
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An airport terminal operator contacted the 
Agency to get advice on how to get board 
approval for TTYs at the terminal. In this 
case it was especially important since there 
was a nearby school for the deaf and the 
students frequently used the terminal when 
flying to and from their homes. The Agency 
was able to give the manager a copy of 
the Communication Barriers report which 
recommended that TTYs be available at all 
Canadian airports. The manager was able to 
use this official recommendation as the justi- 
fication for obtaining public TTY phones at 
his facility. 


on trip planning, assistance available and 
procedures to follow when arriving at a 
destination, among other topics. 

In October 1998, at a public ceremony at 
the Vancouver International Airport (YVR), the 
Agency launched Taking Charge of the Air Travel 
Experience: A Guide for Persons with Disabilities. 
Agency Chairman Marian Robson shared the 
podium with Larry Berg, President and CEO of 
YVR, who simultaneously launched a new CD- 
ROM to help airport operators eliminate barri- 
ers to persons with disabilities. Representatives 
from Air Canada and Canadian Airlines high- 
lighted their commitment to serving travellers 
with disabilities. The Canadian Council of the 
Blind, whose initial request to the Agency inau- 
gurated this work, delivered a strong call for 
enhanced access to information for travellers 
with disabilities, particularly persons who are 
blind or have limited vision. A public tour of 
accessibility features in Vancouver's international 


terminal followed the ceremony. 
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Response to the Guide has been extremely 
positive; more than 7,000 Canadians have 
already requested copies. The Agency plans to 
conduct a survey in 1999 to determine how 
well the Guide responds to the needs of 


travellers with disabilities and seniors. 


b) Working Group on an Alternative 
Format Policy 


A second working group reviewed an initial 
draft of the Generic Alternative Format Policy 
for air transportation services providers. 

An “alternative format,” in this context, is 
any format other than a standard print, video 
or film format that makes transportation- 
related information accessible to travellers 
who cannot read standard print or hear audio 
announcements. Common formats include 
braille, large-print and electronic documents; 
audio cassettes; visual displays of audio 
announcements; Web sites; and electronic 
kiosks and points of service that use audio- 
echo technology. 

The Agency’s proposed policy outlines 
how persons with disabilities can receive the 
same transportation-related information 
available to other travellers. Air carriers and 
airports will be asked to adopt the Generic 
Alternative Format Policy or to use it to 
develop their own policy. 

The Agency has incorporated suggestions 
from consumers and industry and will circulate 
a revised document to members of the working 


group for approval before publishing it. 


Removing Undue Obstacles 


When travellers with disabilities believe they 
have encountered an undue obstacle, they may 
contact the Agency for help. The Agency will 
investigate the complaint to determine 
whether an obstacle exists, then decide 
whether the obstacle is undue. In such deliber- 
ations, the Agency may consider carrier policy 
and practices, staff training, staff awareness of 
the needs of persons with disabilities and the 
difficulty involved in removing the obstacle. 
When the Agency finds that an obstacle 
exists without a valid reason, the Agency may 
ask the carrier or terminal operator to remove 
the obstacle and to reimburse the complainant 
for any expenses incurred as a result of the 
obstacle. Through these actions, the Agency 
works to eliminate unnecessary or unjustified 


travel barriers. 


Complaint by Ms. Lemieux-Brassard 


In 1998, the Agency rendered a decision on 
its first oral hearing into an accessibility com- 
plaint. In 1996, Ms. Lucie Lemieux-Brassard 
encountered obstacles on 14 of 17 flights she 
took over an 18-day period. The Agency ren- 
dered a decision, but decided to hold an oral 
hearing to explore further corrective measures 
to be taken. 

During the oral hearing, Canadian 
Airlines, Air Nova and Air Canada identified 
corrective measures that they could introduce, 


along with enhancements that they could 


Figure 1: Accessibility Complaints 
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make to the services they provide to travellers 
with disabilities. The decision required Air 
Canada, Air Nova and Canadian Airlines to 
take additional corrective measures which 
included expanding on the type of seat desig- 
nated as accessible seating, improving wheel- 
chair handling procedures, and improving 
communication about the ways a carrier repairs 


or replaces damaged or lost mobility aids. 


int 998, the Agency had 66 files on its ros- 

ter. It received 39 new complaints or appli- 

__ cations in 1998; carried over 13 from 1997 
_ that were awaiting decisions; and carried 

over 14 from 1997 due to follow-up | 

: actions required by earlier Agency deci- 
sions. In 1 998, the Agency closed 49 files, 
issuing 32 decisions on complaints and 


| 17 decisions regarding follow-up action. 
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The carriers had filed their proposals with the 
Agency by the end of June 1998. The Agency 
is currently reviewing these proposals, after 


requesting some clarification from the carriers. 


Interprovincial Municipal 
Urban Transit Systems 


The Agency has received applications regarding 
interprovincial municipal bus transportation 
providers. It issued a ruling this year that 
reaffirmed its jurisdiction over the bus services 
provided by the Ottawa—Carleton Regional 
Transit Commission (OC Transpo) and the 
Société de transport de l'Outaouais (STO), for 
the purposes of the accessible transportation pro- 
visions of the Act. As both OC Transpo and the 
STO are interprovincial bus services, they fall 
within Parliament legislative authority. The 
Agency is currently investigating three complaints 


about accessible services provided by the STO. 


Air Travel by 
Persons Who are Obese 


The Agency received a complaint against 
an air carrier regarding charges the carrier 
assessed to accommodate the additional seat- 
ing needs of a passenger who is obese. Any 
ruling in this matter may have significant 
implications for all carriers. Therefore, the 
Agency undertook further consultations before 
making a decision on the complaint. All 
parties agreed. 

The Agency appointed an inquiry officer 


to consult with the parties to the complaint 
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and with other interested parties. The officer 
began consultations in 1998 and will report 
back to the Agency with the results, as well as 


with an analysis of 


m whether obesity should be considered a 
disability for the purposes of applying the 
accessibility provisions of the Canada 
Transportation Act and, if so, under what 


circumstances; 


m current air carrier policies and practices in 
accommodating the seating needs of persons 


who are obese; and 


m what are the additional charges imposed by 
air carriers to obese persons who require 


additional seating. 


Complaint Summary 


Agency decisions regarding accessibility 
complaints are available on the Agency's 
Web site at www.cta-otc.gc.ca. The Agency 
has received favourable comments on this 
service and has improved the site to make 
access easier. Here is a summary of some of 


the Agency’s decisions on accessibility issues. 


Access to Rail Station Platforms 


An applicant, who is mobility impaired and 
lacks depth perception of spaces and inclines, 
filed a complaint that the stairlifts, escalators, 
freight elevators and ramps at Montreal Central 
Station do not provide adequate access to VIA 
Rail’s boarding platforms. The applicant believed 


that a passenger elevator with direct access to the 


train platforms would be the only way to 
provide obstacle-free access to train services. 

The Agency determined that the means of 
accessibility available, although inconvenient 
for certain persons, did not constitute an undue 
obstacle. However, it also determined that 
VIA’s failure to provide information on accessi- 
bility options did constitute an undue obstacle 
to the complainants mobility. It asked the 
carrier to take corrective measures to prevent 
similar situations from occurring. VIA advised 
the Agency that the employees who served the 
passenger had since received sensitivity and 
awareness training. It also issued a bulletin to 
all personnel emphasizing that they must provide 


certain services to travellers with disabilities. 


Telephone Teletypes for the Deaf (TTYs) 


A person who is deaf and who requires a TTY 
filed a complaint with the Agency about the 
lack of a TTY at every bank of pay phones in 
the Calgary airport terminal and about the 
lack of appropriate signage. In its decision, the 
Agency found that the number of TTYs and 
the signage did not constitute an undue obsta- 
cle to the complainant’s mobility. However, it 
did note that there were no TTYs beyond the 
security checkpoints. It referred the airport 
operator to the Agency’s report, Communication 
Barriers: A Look at Barriers to Communication 
Facing Persons with Disabilities Who Travel by Air. 
The airport operator reviewed the matter 
with its Barrier-Free Advisory Council. It has 
since installed a TTY beyond each security 
checkpoint and upgraded all appropriate signage. 


Carriage of Scooters on Motorcoach Tours 


The Agency received a complaint about 
DeNure Tours’ refusal to carry a passenger’s 
electric scooter on a motorcoach tour between 
Ontario and New England. During the plead- 
ings, DeNure advised the Agency that it had 
developed terms and conditions of carriage of 
scooters that it would propose to the industry. 
It had also acquired new vehicles with a larger 
baggage compartment that would allow it to 
carry electric scooters more effectively. While 
the Agency found that the refusal to carry the 
scooter constituted an undue obstacle to the 
traveller, in light of the measures the carrier 
had undertaken, no further action was con- 
templated. DeNure provided a progress report 
on the measures it had undertaken internally 
and externally, and the Agency commended 
DeNure for improving the accessibility of 


motorcoach Services. 


Acceptance of Service Animals 


A business traveller filed a complaint that 
Central Mountain Air had refused to accept a 
service animal on a small aircraft. Since taking 
a later flight on a larger aircraft was not an 
acceptable alternative for this traveller, he had 
to leave the animal behind. The Agency found 
that the carrier’s refusal to accept the service 
animal was an undue obstacle. The Agency 
noted that the carrier had a policy of accept- 
ing service animals. In this case, the customer 
service agent had not checked the computer 


system and was unaware of the company’s 


ANNUAL REPORT 1998 19 


policy regarding service animals. The carrier 
has taken corrective measures to prevent a 


similar situation from occurring. 


Working with Carriers 


In earlier decisions where the Agency found 
undue obstacles to the mobility of persons 
with disabilities, it asked carriers to take cor- 
rective measures and report on the progress 
of these efforts. In addition to the corrective 
measures mentioned earlier, the following are 
other examples of measures that carriers have 


implemented to improve services. 


a Through its computer reservation system 
(CRS), an air carrier reminded travel agencies 
that information was available in the CRS 
about assistance to be provided to passen- 
gers using a wheelchair. It also reminded 
agencies to communicate properly and 
accurately with all passengers, including 


passengers with disabilities. 


m An air carrier sent its Canadian-based quality 
control manager to Orlando, Florida to ensure 
that contracted ground crew there were well 
briefed on the carrier's procedures for meeting 


the needs of persons with disabilities. 


m An air carrier amended its baggage handling 
procedures with regard to repairs of 
mobility aids and issued instructions to 
its airport personnel about the revised 
procedures. 

a A foreign air carrier developed procedures 


and submitted proposed revisions to its 
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A person who is deaf had a concern about 


travelling across Canada by air for the first 
time with her new hearing ear dog. After 
calling the Agency on its TTY phone, she 
learned there are regulations requiring that 
service animals like her hearing ear dog be 
accepted on passenger aircraft. She was then 
invited to go to the Agency’s Web site (www. 
cta-otc.gc.ca) to obtain more information. 


international tariff on terms and conditions 


of carriage of persons with disabilities. 


m À carrier developed a ticket wallet insert 
listing all the services available to persons 
with disabilities. The insert also invited 
persons with disabilities to advise the air 
carrier, 48 hours before departure, of the 


services they required. 


Working with Our Communities 


Persons with Disabilities 


Persons with disabilities from across Canada 
are encouraged by the Agency to become 
actively involved in implementing its accessible 
transportation program. 

The Agency circulates draft proposals for 
regulations and codes of practice, in print, 
braille, audio cassette or electronic formats, 
to the more than 3,000 people who have 
subscribed to the accessible transportation 
database. This is an effective way to consult 
interested parties. The Agency receives helpful 
comments and suggestions at community 


meetings, discussion forums and awareness 


REAL PROBLEMS, REAL SOLUTIONS 


One day the Agency received a call from a 
traveller who uses an electric wheelchair with 
wet cell batteries. When she bought her air- 
line ticket she was told there would be no 
problem in transporting her wheelchair and 
batteries. Later, she was told the foreign air- 
line she would be flying with could not trans- 
port her wheelchair batteries and was advised 
to cancel her reservation. Agency staff under- 
stood the traveller's needs as well as those of 
the airline and was able to sort out the prob- 
lem. To help avoid a similar problem from 
happening in the future, Moving Ahead, the 
Agency’s newsletter on transportation issues 
for persons with disabilities, published an 
article to inform travellers, travel agents 
and others of what they need to know when 
transporting wheelchairs with wet or dry cell 


batteries. 


events, where it also provides tips for travellers 
with disabilities. Organizations of and for 
persons with disabilities support the Agencys 
efforts as members of the Accessibility 
Advisory Committee. (See Appendix 6 for 

a list of committee members.) 

The Agency worked with industry and 
consumers in 1998 to hold travel-related 
meetings and focus groups, such as the Air 
Transportation Association of Canada meeting 
to discuss the travel needs of individuals 
accompanied by service animals. 

Increasingly, the Agency is being called upon 


to provide travel seminars for inexperienced 


travellers with disabilities, particularly newly dis- 
abled Canadians. For example, working with the 
West Park Hospital in Toronto, the Agency held 
a particularly successful seminar for travellers 
with breathing disabilities, in conjunction with 


the Ross Oxygen Dependent Travellers Club. 


Travel Agent Outreach 


Since approximately 80 percent of travel 
arrangements are made through travel agents, 
the Agency promotes accessible transportation 
to travel agents and tour operators. Its activi- 
ties have been well received by organizations 
such as the Canadian Institute of Travel 
Counsellors (CITC) and the Association of 
Canadian Travel Agents (ACTA). 

During 1998, the Agency participated 
as an exhibitor in travel industry shows 
sponsored by ACTA in Calgary, Edmonton, 
Halifax and Montreal. As a result of the 
positive response, the Agency has decided to 
participate in similar events across Canada 
in1999° 

In 1995-96, the Canadian airline industry 
helped develop a training program to sensitize 
travel counsellors to the needs of travellers 
with disabilities and seniors. Transport Canada 
funded the program, which is delivered under 
the auspices of CITC. The Agency helped 
deliver three of these seminars in 1998 and 
more are planned for 1999. 

This past year, the Agency disseminated 
information about accessible transportation to 
counsellors and travel agencies across Canada. 


It sent an expanded edition of the Accessible 
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Transportation Programs newsletter, 
Moving Ahead, to more than 5,000 travel 
agencies as part of a total circulation of 
11,000 copies. The Agency encourages 
industry and travellers to submit items for 


the newsletter. 


Seniors 


As Canada’s population ages, the number of 
travellers with disabilities is increasing. 
Therefore, the Agency needs to inform older 
Canadians about services that will help them 
travel with greater confidence. 

The Accessible Transportation Directorate 
is reviewing all its accessibility programs to 
make sure they are senior-friendly. All accessi- 


ble transportation publications are printed in 


large print which many seniors find useful. 
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Agency public presentations and travel talks 
highlight seniors’ needs and feature timely 
travel tips and suggestions. As well, the Agency 
is increasingly emphasizing the needs of 


seniors in its ongoing industry dialogue. 


Promotional Activities 


The Accessible Transportation Program’s 
advertising campaign primarily targets publi- 
cations by and for persons with disabilities 
and seniors. The messages relate to the specific 
transportation needs and concerns of these 
groups. In addition, the Agency regularly pro- 
duces articles for these publications. Canada’s 
two radio reading services for persons who are 
blind, La Magnétothéque and VoicePrint, also 


broadcast the Agency’s advertisements. 


AIR TRANSPORTATION 


As the Canadian licensing authority for 


publicly available air services, the Agency 


m issues licences for domestic and international 
services to Canadian carriers and for interna- 


tional services to foreign air carriers; 


m checks that only Canadians operate domes- 
tic services or exercise traffic rights granted 


to Canada in bilateral air agreements; 


m ensures that Canadian licence applicants 
meet prescribed financial requirements, to 


protect consumers; 
m issues permits for international charters; and 


m checks that carriers protect advance pay- 
ments from charterers so that they can 
refund them to consumers in cases of non- 


performance. 


As the Canadian aeronautical authority, the 
Agency participates in bilateral air negotiations 
to procure additional rights for Canadian air 
carriers while protecting the interests of 
Canadians and Canadian air carriers, and 
administers resulting bilateral agreements. 
These rights include such matters as the num- 
ber of airlines and frequency of service, access 
to points in the other country, the ability to 
pick up and discharge traffic at points in third 
countries, and code-sharing. As the aeronauti- 
cal authority, the Agency also ensures that our 
airlines are treated fairly by the other country 
in the application of its laws and regulations, 
especially as they pertain to the airline's ability 


to conduct its business affairs. As well, the 


Agency determines the acceptability of tariffs 
filed by foreign carriers and capacity offered. 
The Agency's Air Branch balances the two 
aspects of government transportation policy: 
wherever possible, allowing market forces to 
encourage a healthy, responsive air transporta- 
tion system while using essential regulation to 
protect consumers, shippers and carriers. Most 
long-distance travel is done by air, and air 
travellers have benefited from the healthy, 
competitive market in this mode. Business has 
been free to compete in order to succeed— 


and, in some cases, to fail. 


Air Carrier Licensing 


The Agency issues licences to Canadian appli- 
cants for publicly available domestic air services, 
and to Canadian and foreign applicants for 
international, publicly available air services to 
and from Canada. Tables 1 and 2 list air carriers 
holding Agency licences, by nationality and type 
of licence, respectively. Table 3 illustrates the 
major activities of the air licensing program. 
Agency staff provide advice and assistance 
to applicants in person and in written guides 
that explain the Agency's regulatory require- 
ments. To obtain a licence from the Agency, 
applicants must have a Canadian aviation doc- 
ument that indicates their ability to maintain a 
safe operation, along with the prescribed liabili- 
ty insurance coverage for consumer protection. 
In certain cases, applicants must meet certain 
financial requirements and be Canadian. 
Where appropriate and upon application, the 


Agency may exempt an applicant from specific 
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Canadian 890 
US 774 
Other Foreign 91 
CANADIAN 
Aircraft type Small Medium Large 
Service 
Domestic 871 26 13 
Non-scheduled 
International 404 42 12 
Scheduled 
International 13 26 13 
Total Dec. 31/98 
(For comparison, total Dec. 31/97: 2,454) 
TABLE 3 
Air Licensing Activities 
COMPLETED COMPLETED 
IN 1997 IN 1998 
1. Applications for: 
New Licences 217 211 
Amendment of 
Licences 152 67 
Suspensions 358 160 
Cancellations 159 79 
Reinstatements 93 67 
Exemptions/Rulings 67 99 
Other 25 5 
2. Agency-initiated: 
Suspensions 322 196 
Cancellations 333 116 
Reinstatements 62 58 
Total 1,788 1,058** 
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TABLE 1 
Air Carriers by Nationality 


CARRIERS HOLDING 
CTA* LICENCES 
AS OF DEC. 31, 1997 


Licence Authorities Held by Nationality 


CARRIERS HOLDING 
CTA* LICENCES 
AS OF DEC. 31, 1998 
965 
788 


108 


TABLE 2 


All- Total 
Cargo 

2/ 937 

22 460 

3 115 

1,512 


CARRIERS WITH 
NTA* LICENCES 

YET TO BE REPLACED 
AS OF DEC. 31, 1998 


1 
5 
6 
US OTHER TOTAL 
FOREIGN 
764 78 
66 51 
830 129 2,471 


* CTA and NTA refer to the issuing bodies, the Canadian 


Transportation Agency and its predecessor the National 


Transportation Agency. 


**The completion in 1997 of the transition in the licens- 


ing regime from the NTA to the CTA resulted in fewer 


licensing authorities in 1998 and consequently fewer 


licence suspensions and cancellations associated with 


them. This is the primary reason for the lower overall 


number of air licensing activities in 1998. 


requirements. The following examples illustrate 
the Agency’s ability to use the flexibility inher- 


ent in its licensing processes. 


Kelowna Flightcraft International 


Air Cargo/Winnport 


In 1998, the Minister of Transport granted 
Kelowna Flightcraft International Air Cargo 
Ltd. (“Kelowna”) the right to operate an all- 
cargo scheduled service between Winnipeg 
and China, under a number of trade names, 
including the name “Winnport.” The Agency 
facilitated the inaugural service by giving 
Kelowna conditional permission to offer air 
transportation for sale before the company 
was licensed. This exemption was necessary to 
allow Kelowna to market its proposed service 
at a time when contracts for transportation 
with freight forwarders were being negotiated. 
To protect consumers, Kelowna was required 
to arrange alternative air transportation at no 
additional cost to the customer should the air- 
line fail to initiate its service. The Agency also 
issued its decision to permit Kelowna to pro- 
vide service using another company’s aircraft 
and flight crew, such service to begin only 
after the appropriate licences had been issued. 
This helped Kelowna secure the aircraft it 
needed and enabled the Chinese authorities to 
proceed with the airline’s request for operating 
approval. Shortly thereafter, Kelowna received 
its scheduled international licence. It began 


operations in autumn 1998. 


Air NorTerra Inc. 


In April 1998, Canadian Airlines announced a 
strategic alliance that would transfer Canadian 
Airlines’ Canadian North operations to Air 
Nor Terra Inc. Under the arrangement, 
Canadian Airlines and its feeder airline, 
Canadian Regional Airlines, would provide 
aircraft and flight crews to Air NorTerra. All 
services would be operated under Canadian 
Airlines code. This was an unusual arrange- 
ment, since air carriers normally provide their 
own aircraft and crew for their core services. 
Nevertheless, based on the material submitted, 
the Agency was of the view that Air NorTerra 
was in control of the air service and thus 
should be the entity holding the licence. 

In August 1998, Air NorTerra received an 
Agency licence to operate a domestic air ser- 
vice using medium and large aircraft. The new 
company, carrying on business as Canadian 


North, began operations on September 1, 1998. 


Charters 


A charter air service is a non-scheduled service 
operated under a contractual arrangement 
between an air carrier and a charterer. Carriers 
holding a licence for a non-scheduled interna- 
tional service must obtain an Agency program 
permit or an authorization to operate 
Canadian-originating charter flights to any 


foreign country. 
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TABLE 4 
Annual Statistics, Charters Division 1997 vs 1998 | 


Categories 


PASSENGERS NON-RESALEABLE 


1997 1998 


(includes entity passenger and transborder passenger non-resaleable charters) 123 154 


CARGO NON-RESALEABLE 


(includes entity cargo/livestock and transborder goods charters) 183 213 


PASSENGERS RESALEABLE includes 
e Common Purpose Charters (CPC) 


e Combination of Advance Booking Charters and Inclusive Tours Charters (ABC/ITC) 


e Inclusive Tours Charters (ITC) 
e Advance Booking Charters (ABC) 
+ Transborder Passenger Charters (TPC) 


Additional Statistics: 


Exemptions granted to the Charter Regulations 
Amendments to approved Charter Programs 


The permit and authorization processes 
provide that air carriers operating interna- 
tional charter flights comply with the Air 
Transportation Regulations. As part of this 
compliance, they may be required to use 
financial guarantees to protect advance 
payments from charterers. 

The Agency operates a telephone service 
for emergency charter situations occurring 
outside normal business hours. In 1998, the 


Agency dealt with 323 such situations. 


International All-Cargo 


Charter Air Services 


On May 29, 1998, the Minister of Transport 
announced a new International All-Cargo 
Charter Air Services Policy. This policy gave 


shippers a greater range of service options by 
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983 1,288 


378 503 
395 518 


allowing multiple charterers, and by letting 
freight forwarders charter aircraft from 
licensed carriers to resell the space to shippers. 
The Agency used the flexibility in its exemp- 
tion powers to implement the new policy 


quickly. 


Financial Evaluation 


Canadian Ownership Requirement 


Only Canadians may operate a domestic ser- 
vice or an international service for which 
Canada holds the traffic rights. This ensures 
that the benefits that accrue from these ser- 
vices remain primarily in Canadian hands. In 
1998, the Agency completed 135 reviews to 
verify that Canadian applicants proposing to 
operate domestic or international air services 


met Canadian ownership requirements, as 


defined in the Act. Of the 135 reviews, nine 
involved major investigations because the 
companies had complex ownership structures, 
or had minority shareholders or business asso- 
ciates who were not Canadian and who could 
have possibly exercised control over the 
applicant. The Agency denied one application 
because the applicant was not, in the Agencys 


view, a Canadian as defined by the Act. 


Financial Fitness 


Canadian applicants seeking to offer domestic 
or international services using medium or 
large passenger aircraft must meet certain 
financial standards. In 1998, the Agency 
reviewed two such applications to determine 
whether the applicants had enough liquid 
funds to cover all start-up, operating and over- 
head costs for a 90-day period. The objective 
of these financial requirements, stipulated 

in the Act and in the Air Transportation 
Regulations, is to ensure that applicants are 
financially fit when they start operations and 
have a reasonable chance of success. The 
requirements help minimize disruptions in 


service and protect consumers. 


Agreements 


The Agency is represented on the Canadian 
delegation for bilateral air negotiations. Staff 
provide advice and prepare text based on the 


Agency's experience in implementing and 


administering bilateral air agreements, focus- 
ing especially on capacity, tariffs, charters, 
code-sharing and commercial agreements. In 
1998, the Agency participated in negotiations 
with Chile, Hong Kong, Hungary, Israel (two 
rounds), Lebanon, Mexico, New Zealand, the 
Russian Federation and the United States. In 
addition, it initiated written consultations 
with Germany and the Netherlands to enable 
Canadian carriers to implement their code- 
sharing arrangements with third-country carriers. 

The Agency also provides regulatory input 
to policy development. In that capacity, it 
assisted Transport Canada to develop a new 
policy for scheduled international all-cargo 
services; guidelines for designating Canadian 
air carriers under this new policy; and a policy 
for new international route opportunities for 
Air Canada and Canadian Airlines. 

The Agency also processed applications 
relating to bilateral air agreements and com- 
mercial arrangements between air carriers. Of 
the 90 applications it handled during 1998, 
43 involved code-sharing arrangements and 
24 involved cases where a licensee contracted 
an aircraft and flight crew from another person. 
The remaining 23 applications concerned 
the administration of bilateral agreements 
or requests for extra-bilateral authorities. 
Compared to the 77 applications dealt with in 
1997, there was increased activity in all types 
of applications except applications related to 


code-sharing. 
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Global Alliances and Code-Sharing 


Air carriers are increasingly making strategic 
alliances with other air carriers to give con- 
sumers more benefits, such as a wider choice of 
routes and schedules, smoother passenger pro- 


cessing and shared frequent flyer programs. 


an Canada i is. a 2 
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In 1998, the Agency approved the first 
“alliance” code-share, when Air Canada, Air 
New Zealand and United submitted three 
related applications for service between 
Canada and New Zealand. On an extra- 
bilateral basis, the Agency also approved an 
alliance code-share application by Canadian 
and Lan Chile for service between Chile 
and Canada. This allowed the two airlines to 
resume service to Chile, which had been 


suspended in early 1997. 
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Code-sharing allows an air carrier to sell 
transportation on another carrier's flights under 
its own airline designator codes and flight num- 
bers. It is generally a major component of 
strategic alliances. Such commercial arrange- 
ments, whereby a licensee uses aircraft and 
flight crew provided by another person, require 
Agency approval. This allows the Agency to 
address matters of interest to consumers, such 


as liability insurance and public disclosure. 


Increased Code-Sharing Opportunities 
for Canada’s Scheduled Carriers 


On June 2, 1998, the Minister of Transport 
announced that Air Canada and Canadian 
Airlines would each be permitted to code- 
share in five new markets of their choice. 
These markets would not otherwise qualify 
for service by a second designated Canadian 
carrier. This announcement recognized the 
growing importance of strategic alliances. 
Air Canada selected New Zealand, Thailand, 
Mexico, the Netherlands and Brazil, while 
Canadian chose Belgium, Jamaica, Sweden, 
South Korea and Switzerland. Agency staff 
participated in bilateral negotiations to pro- 
cure the additional rights required. Once 
code-sharing rights were in place and the 
Minister had formally designated the appro- 
priate airline, the Agency issued the licence 
and approval to code-share. It tried to accom- 
modate the airlines’ implementation dates 
while verifying that airlines met regulatory 


requirements. 


The International Civil 
Aviation Organization (ICAO) 


Agency Members and staff provide their exper- 
tise as members of Canadian delegations to 
international meetings and conferences dealing 
with the regulation of international air services. 
In 1998, Agency officials participated on the 
Canadian delegation to the 32nd Session of the 
ICAO Assembly, held in Montreal, and repre- 
sented Canada at sessions of the Economic 
Commission and the Legal Commission. 

At its sessions, the Economic Commission 
considered several regulatory matters, including 
the security and integrity of passports, mecha- 
nisms to help ensure fair competition, measures 
to ensure effective participation by developing 
countries, taxation of international air trans- 
port, and airline ownership and control criteria. 

The Legal Commission addressed issues 
related to the ratification of amendments 
to the Convention on International Civil 
Aviation (“Chicago Convention’), as well as 
aviation security and safety issues. 

The Agency is also responsible, in cooper- 
ation with other Canadian interested parties, 
for developing Canadian positions relating to 
ICAO facilitation activities. These activities 
focus on arrangements to prevent unnecessary 
delays in admitting aircraft, crews, passengers 
and cargo to countries, particularly delays 
related to immigration, quarantine and 
customs-clearance laws. Agency officials 
often play a leading role in international 


fora addressing ICAO facilitation issues. 


Tariffs 


Air transportation tariffs contain an air 
carrier's fares, rates, charges, and terms and 
conditions of carriage. Canadian domestic 
carriers are not obliged to file their domestic 
tariffs with the Agency, but they must provide 
them to passengers, shippers and the Agency 
when asked. Carriers operating international 
flights into and out of Canada must file their 
tariffs with the Agency. However, under bilat- 
eral agreements, carriers operating between 
Canada and the United States, and between 
Canada and Germany, file only their terms 
and conditions of carriage, not their fares, 
rates and charges. 

Agency staff review international tariffs 
when they are filed or modified to verify that 
they are consistent with Canadian law, govern- 
ment policy and the applicable bilateral 
agreement(s). In 1998, Agency staff reviewed 
5,354 tariff submissions. To help the industry 
respond to competition or other time-critical 
situations, the Agency allows carriers to apply 
for a “special permission.” This allows carriers 
to implement a new or amended tariff imme- 
diately, rather than waiting out a time period, 
as normally required. If the Agency does not 
respond to such an application within three 
working days, the application is deemed to be 
approved. In 1998, the Agency processed 
7,898 special permission applications. It also 
issued 23 decisions on complaints from carriers 


against other carriers regarding tariff matters. 
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Limits of Liability 


Most air carrier members of the International 
Air Transport Association (IATA), including 
Air Canada and Canadian Airlines, have 
agreed to the Inter-carrier Agreement, which 
improves the liability regime that currently 
applies to international transportation under 
the Warsaw Convention. In it, the airlines 
assume an initial liability of 100,000 Special 
Drawing Rights (about C$212,000). As well, 
there is no upper limit for claims for death and 
personal injury to passengers and cases may be 
judged in the passenger's country of residence. 
The Agreement is viewed as an interim 
solution for improving the liability regime 
until states agree to a new international instru- 
ment to modernize the Warsaw Convention. 
In 1998, the Agency reviewed numerous 
revised tariffs to verify that they reflected the 


new liability regime. 


Electronic Tariff Filing 


The Agency receives more than 12,000 individ- 
ual submissions a year from airlines proposing to 
amend or add fares, rates, or terms and condi- 
tions of travel to their international tariffs. In 
1998, it recetved over 92 percent of all submis- 
sions electronically. This was the culmination of 
an initiative begun in 1991 when the Agency 
became one of the first aeronautical authorities 
in the world to accept tariff submissions from air 
carriers via computer. By increasing productivity, 
this initiative has allowed the Agency to deal 


efficiently with an ever-increasing volume of 
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tariff submissions, while giving airlines the 


flexibility they need. 


Tariff Provisions for Persons with 


Disabilities 


Since carriers must abide by the terms and 
conditions of their tariffs, it is important that 
all carriers serving Canada incorporate provi- 
sions for persons with disabilities in their 
tariffs. In particular, they are encouraged to 
recognize in their tariffs the right of persons 
with disabilities to determine whether they 
need to travel with an attendant, and to set 
out policies regarding the carriage of persons 
with disabilities. In 1998, the Agency contin- 
ued to encourage international carriers serving 
Canada to incorporate both provisions in their 
tariffs. Of the 93 major international carriers 
that the Agency has approached, 70 now 
fully comply with this initiative, 10 partially 
comply and four have promised a positive 
response. Of the nine unresponsive carriers, 
none serve Canada directly and most are rela- 
tively small. In an effort to bring these 23 carriers 
into full compliance, the Agency will be send- 
ing them a letter asking for an explanation as 


to why they have not yet fully responded. 


Enforcement 


The Agency’s Enforcement Program encour- 
ages voluntary compliance with the Act, the 
Air Transportation Regulations and the 
Personnel Training for the Assistance of 


Persons with Disabilities Regulations. The 


Program comprises two main elements: a 
periodic inspection program and a targeted 
investigation program. 

In 1998, the Agency completed 294 on- 
site inspections of Canadian-based air carriers 
and passenger terminal operators, and iden- 
tified 167 infractions. It also completed 
12 investigations of carriers or individuals 
suspected of operating illegal air services in 
Canada and identified seven infractions. 

Staff in Moncton, Montreal, Toronto, 
Winnipeg, Edmonton and Vancouver admin- 
ister this program. As well as conducting 
investigations and inspections, they provide 
information to help transportation providers 


satisfy legislative and regulatory requirements. 


Consumer Complaints 


In general, consumers file complaints about 
delayed flight departures; misplaced, lost 

or damaged baggage; restrictions on airline 
tickets; quality of service provided by airline 
employees; fares; denied boarding; and, 
recently, mandatory airport departure taxes. 
Consumers initially submit their concerns 
directly to the carrier. If they are unhappy 


with the response or with the level of restitu- 


tion offered, they may file complaints with the 


Agency. The Agency verifies that carriers have 
abided by the terms and conditions in their 
tariffs, and consumers generally appreciate 
this “watchdog” role. 

During the reporting period, the Agency 


carried over 17 complaints from 1997, received 


143 new written complaints and resolved 


Figure 2: Consumer Complaints 


Number of complaints resolved by issue (%) 


Schedule Changes 26 


Baggage 21 
Miscellaneous 2 
eee’ Unaccompanied 
Ticket — Sa Minor 2 


Restrictions 19 


= 


Denied Boarding/ 
Overbooking 9 


Level of Air Fares 5 


Customer 
Service 16 


127 complaints. It carried over the remaining 
33 complaints to 1999. 

Occasionally, consumers are surprised to 
learn that a tariff limits an air carrier’s liability 
for situations such as lost luggage and denied 
boarding. In most cases, the Agency finds that 
carriers have complied with their tariff provi- 
sions. However, the complaint process may 
enlighten consumers. For instance, they may 
learn that they should not include certain 
items in checked baggage; that they should 
insure baggage containing expensive items; 
and that they should arrive at the airport early 
to avoid being denied boarding. 

In several cases, carriers reconsidered a 
passenger's difficulties and offered a “goodwill” 
gesture to recognize the passenger's loyalty to 
the carrier. In some other cases, the Agency 
had to take corrective measures. For example, 
following a consumer complaint against 
Air Nunavut Ltd., the Agency found that 
the carrier did not have a tariff setting out its 
terms and conditions. Agency officials helped 
the carrier develop an appropriate tariff to 


comply with the Air Transportation Regulations. 


ANNUAL REPORT 1998 31 


Each e-mail or phone call to the Agency's 


1-800 numbers is a new opportunity to 
reach out to Canadians. Giving them the 
information they need makes travelling 
easier and travellers more confident. 


Just a Call Away 


The Agencys Fly Smart pamphlet gives 
consumers helpful travel hints. The Agency 
distributed more than 9,000 copies of this 
pamphlet in 1998. This pamphlet, and the 
highly publicized 1-800 line, make many 
Canadians aware of the Agency and its role 
for the first time. 

In 1998, the Agency received 828 tele- 
phone calls on its 1-800 line relating to con- 
sumer concerns. Of these, 201 came from 
passengers seeking assistance in disputes with 
carriers. In some cases, the Agency informed 
the caller that action could be taken; in others, 
it told the caller that the carrier had met its 
legal obligations. The remaining calls included 
requests for travel-related information, ques- 
tions about the status of a caller's file and 
requests for copies of Fly Smart. 

To increase public awareness of its role in 
consumer complaints, the Agency participated 
in two travel and trade shows in 1998: the 
Travel and Leisure Show in Toronto in April 
and the International Tourism and Travel 


Show in Montreal at the end of October. 
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Regulatory Initiatives 
Amendments to the Air Transportation 


Regulations, Parts III to VI 


In 1997, the Agency proposed amendments 
to streamline and modernize Part III 
(International Charters) of the Air 
Transportation Regulations and to make rela- 
tively minor changes to other parts of those 
Regulations. The regulatory proposal was pre- 
published in Part I of the Canada Gazette on 
October 11, 1997. In February and March 
1998, the Agency met with interested parties— 
including charter carriers, scheduled carriers, 
consumer associations and tour operators—to 
allow them to elaborate on their submissions. 
The Agency invited officials from Transport 
Canada, Foreign Affairs and International 
Trade Canada, Industry Canada and other 
government departments to observe these 


meetings. 


A mother who needed to use a special 


restraint system for her child with a disability 
was having problems having it accepted by 
an air carrier. The Agency helped her to find 
out that her restraint system was permitted 
and put her in touch with the appropriate 
person at the airline to handle her need. She 
called the Agency back to report that the 
company was going to issue a bulletin to its 
reservation agents and to travel agents clari- 
fying the issue of accepting child restraint 
devices. 


As well, housekeeping amendments were 
made on April 15, 1998, to regulations pub- 
lished in Part II of the Canada Gazette on 
July 24, 1996, to correct inconsistencies and 
typographical errors. | 

On April 1, 1998, the Minister of 
Transport announced a review of the 
International Charter Passenger Air Services 
Policy and asked that no changes be made to 
the Air Transportation Regulations until a new 
policy is announced. To assist with the policy 
review, the Agency shared with the Minister 
the results of its extensive consultations. 

With respect to all-cargo charters, the 
Minister announced a new policy on May 29, 
1998, that allowed freight forwarders and 
multiple shippers to charter aircraft. The 
Agency implemented this policy by exempting 
companies from existing provisions of the Air 
Transportation Regulations until they are 
amended. The Agency expects to draft revised 
all-cargo charter regulations at the same time 


as the passenger charter regulations. 


Administrative Monetary Penalties 


Currently, when a carrier does not comply 
with the Act and its regulations, the Agency 
has only three options: suspend the carrier's 
licence, prosecute the carrier or order the 
carrier to take corrective action. To provide an 
option more appropriate to some violations, 
the Agency is introducing administrative 
monetary penalties (AMPs). To do so, it has 


drafted Designated Provisions Regulations. 


The Department of Justice has approved a 
discussion draft of these regulations. 

AMPs will apply to designated provisions 
of the Act, the Air Transportation Regulations 
and the Personnel Training Regulations. After 
consultations in 1997, the Agency changed its 
initial proposed list of designated provisions. 
In addition, after the Minister of Transport 
announced a review of the International 
Charter Passenger Air Services Policy, the 
Agency removed Air Transportation 
Regulations provisions under review from its 
proposed list. When the Air Transportation 
Regulations are revised following the policy 
review, the Agency will amend the Designated 
Provisions Regulations accordingly. 

In 1998, the Agency drafted an enforce- 
ment manual and consulted interested parties 
on it. The manual outlines the Agency's pro- 
posed AMP policy, which will allow the 
Agency to apply the regulations fairly and 
consistently. The policy includes a graduated 
scale that establishes penalties for first, second, 
third and subsequent violations. In all but the 
most serious cases, the first violation is subject 
to a warning, which the Agency can review, 
rather than a monetary penalty. Subsequent 
violations are subject to a monetary penalty. 
The Agency plans to implement AMPs in 


summer 1999. 
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MARINE TRANSPORTATION 


The Agency continued to fulfil its marine 
transportation role, reviewing coasting trade 
applications for the use of foreign ships in 
Canada, examining objections to pilotage 
rates, and handling disputes over rates and 
services. Furthermore, in August 1998, the 
Minister of Transport asked the Agency to 
review major outstanding pilotage issues across 
Canada. In the past year, the Agency met with 
members of the marine industry on several 
occasions. Individuals or groups visited the 
Agencys head office, and the Agency met with 
people in the regions during the ministerial 
pilotage review. During a visit to Quebec 
City to discuss all aspects of the Agency’s work 
in the different modes of transportation, the 
Agency was able to meet with various repre- 
sentatives of the marine sector, other provin- 
cial and federal government authorities, and 


shippers and industry representatives. 


Pilotage Act 


Under the Pilotage Act, pilotage authorities 
determine their tariffs, which must be pub- 
lished in Part I of the Canada Gazette. Any 
person who believes that the proposed tariffs 
are prejudicial to the public interest may file an 
objection with the Agency within 30 days. The 
Agency must investigate the complaint and 
issue a binding decision. The Canada Marine 
Act amended certain provisions related to 
pilotage tariffs; in particular, a pilotage author- 


ity can implement a published tariff while the 
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Agency is investigating a related complaint. 

The Atlantic Pilotage Authority published 
a tariff proposal in the Canada Gazette on 
October 18, 1997. Point Tupper Marine 
Services and the Shipping Federation of 
Canada objected to tariff increases for the 
Strait of Canso in the Cape Breton District. 
On March 13, 1998, the Agency determined 
that the tariff proposal was not prejudicial to 
the public interest. 

The Agency did not carry out any other 
investigations under the Pilotage Act in 1998. 
However, the Atlantic Pilotage Authority pub- 
lished a new proposed tariff on December 5, 
1998, and on January 4, 1999, the Agency 
received an objection to the tariff from the 
Newfoundland and Labrador Department 
of Works, Services and Transportation. 

The complainant objected to a proposal to 
increase pilotage charges by three percent in 
Newfoundland and Labrador, which are 
non-compulsory areas, on the basis that the 
increase was prejudicial to the public interest. 


The Agency’s investigation continued into 1999. 


Marine Pilotage Review 


Under Part VII of the Canada Marine Act, 
which became effective on October 1, 1998, 
the Minister of Transport is required to review 
the pilotage system and report on the find- 
ings, within a year of that section coming into 
force. The items to be reviewed include the 
pilot certification process for masters and 
officers; training and licensing requirements 


for pilots; compulsory pilotage area designa- 


tions; dispute resolution mechanisms; and 
measures related to financial self-sufficiency 
and cost reduction. 

On August 25, the Minister asked the 
Agency to conduct the review. The Minister’s 
terms of reference prescribed two national 
meetings. In addition, the panel decided to 
hold numerous regional meetings with inter- 
ested parties in an effort to reach consensus 
on some highly controversial issues. 

The first round of regional consultations 
took place during October in Montreal, 
Ottawa, Halifax and Vancouver. The panel 
met with numerous representatives of the 
pilotage authorities, pilots, shippers, ship- 
owners, provincial governments and interested 
parties in an attempt to explore areas of con- 
sensus. It also invited interested parties to file 
written submissions, at any time during the 
process. By year’s end, the panel had received 
22 public submissions, which are now avail- 
able on the Agency’s Web site: www.cta-otc. 
gc.ca. The first national meeting was sched- 
uled for January 18 and 19, 1999, in Ottawa, 


and further consultations are planned for 1999. 


Coasting Trade Act 


In Canada, the Coasting Trade Act permits for- 
eign flagged vessels to be used for commercial 
activities in Canada, if the Agency determines 
that no suitable Canadian vessel can provide 
the service or perform the activity described. 
in the application. If the activity entails the 
carriage of passengers, the Agency must also 


determine that an identical or similar marine 


service is not available from any person oper- 
ating one or more Canadian ships. 

During 1998, the Agency received 
99 coasting trade licence applications. Out 
of these, the Agency rendered 81 decisions 
favourable to the applicant and six not in 
favour of a vessel importation; seven applica- 
tions were withdrawn, one file was closed 
and four files were carried over into 1999. 
Notably, several licence applications were for 
seismic research and other specialized vessels 


to operate on the east coast of Canada. 


Canada Marine Act 


The new legislation, which received royal assent 
on July 11, modified the structure and regula- 
tion of the marine industry in several ways. 
Notably, it established port authorities, divested 
certain ports and harbours, commercialized the 
St. Lawrence Seaway and amended the Pilotage 
Act. The new Canada Marine Act also empowers 
the Agency to investigate, on complaint, objections 


to fees charged to certain marine services users. 


Ports 


The federal government is transferring owner- 
ship of regional and local ports to local inter- 
ests. As part of this initiative, the Canada 
Marine Act has created new administrative 
structures for major Canadian ports. These 
new entities can establish fees for the use of 
their infrastructure and facilities, and for the 
services they offer. Part of the new legislation 


will come into effect during 1999, requiring 
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the Agency to investigate complaints about 


unjustly discriminatory fees. 


St. Lawrence Seaway 


A federal Crown corporation, the St. Lawrence 
Seaway Authority, previously managed the 
Canadian portion of the Seaway. The Seaway 
is now managed by the new, not-for-profit, 

St. Lawrence Seaway Management Corporation 
(SLSMC), which gives users a majority role in 
the operation and maintenance of the Seaway. 
The SLSMC took over the management of the 
Seaway on October 1, 1998. It has the power 
to establish its own tariffs and is required to 
file these tariffs with the Agency, which still 
investigates complaints about discriminatory 
tariffs. No complaints were filed in 1998. 

As part of this process, two subsidiaries to 
operate road vehicle bridges in Quebec and 
Ontario were transferred to a new crown cor- 
poration, the Federal Bridge Corporation Ltd. 
One subsidiary, the Jacques-Cartier and 
Champlain Bridges Inc., operates bridges link- 
ing Montreal Island to the south shore of 
Montreal. The St. Lawrence International 
Bridge Corporation Ltd. administers the bridge 
between Cornwall, Ontario, and New York 
State. Under regulations that became effective 
on December 1, 1998, each corporation can fix 
fees for the use of its facility or for any service 
performed. The corporations must file these 
fees with the Agency, which will investigate any 
complaints about unjust discrimination in any 
existing fees. Neither had filed a tariff with the 
Agency by the end of 1998. 
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10 seismic research vessels 


4 offshore supply vessels 

4 drilling units 

1 coring vessel 

1 pipe-laying vessel 

1 subsea installation vessel 


1 accommodation platform 


These are just some of the foreign vessels 
for which Canadians applied for coasting 
trade licence applications in 1998 to operate 
on the east coast of Canada. Many of these 
vessels were involved in offshore gas and 
petroleum resource development—work 
that might not have proceeded had Canada 
adopted a restrictive regime for the use of 
foreign vessels as is the case in the U.S. The 
flexibility of allowing foreign vessels to 
operate in the coasting trade of Canada per- 
mits exploration, using highly specialized 
vessels that are not available in the 


Canadian marine industry. 


Shipping Conferences 
Exemption Act, 1987 


The Agency administers the process that can 
exempt maritime shipping conferences from the 
application of the Competition Act. Such exemp- 
tions allow groups of shippers to offer common 
tariffs, if they comply with filing requirements 
and are subject to a complaint mechanism. 
Currently, 19 active conferences file their tariffs, 
confidential contracts and amendments to exist- 


ing contracts with the Agency. In 1998 the 


Agency received 5,145 tariff pages, 146 new 
confidential contracts, and 110 amendments. 
During 1998, no one complained to the Agency 
alleging that any conference practices unreason- 
ably reduced transportation service or unreason- 


ably increased transportation costs. 


RAIL TRANSPORTATION 


The Canadian rail industry is vast, with a pri- 
vately owned and costly infrastructure. The 
Agency deals with issues related to rail infra- 
structure and resolves complaints with respect 
to competitive access or reasonable levels of 
service, including where necessary, developing 
a reasonable assessment of the cost of rail 
service. These rail issues of access, service, cost 
and competition are vitally important to 
Canadian shippers, producers and exporters. 

This past year was a busy and significant 
one for the Agency in the areas of licensing rail 
carriers, granting construction approvals, and 
determining certain railway costs and freight 
rates. The Agency was especially busy dealing 
with complaints and resolving disputes. It 
issued a number of important decisions related 
to shipper complaints filed with the Agency 
(notably the Canadian Wheat Board com- 
plaint), railway construction, environmental 
complaints, and the transfer and discontinu- 
ance process for Canadian railways. 

To promote a better understanding of its 
work, the Agency produced a series of guides 
to highlight legislative changes, to be used by 
parties who may require Agency services. 


These guides are available in both official lan- 


guages, and in print and electronic formats. 
Electronic versions are also posted on the 


Agency s Web site: www.cta-otc.gc.ca 


Rail Service and Rate Complaints 


In 1998, the Agency dealt with several infor- 
mal complaints and four formal level of ser- 
vice investigations, five new requests for final 
offer arbitration (FOA) and a review of a pre- 
vious application for FOA. It also considered 
one FOA application that was carried over 
from 1997. Of all the cases it examined in 
1998, the most significant was its investiga- 
tion into a level of service complaint filed by 


the Canadian Wheat Board. 


Canadian Wheat Board v. CN and CP 


Requiring a two-month public hearing, the 
Canadian Wheat Board (CWB) application was 
the largest case ever heard by the Agency. The 
CWB filed a complaint with the Agency against 
CN and CP regarding railway service obligations 
for receiving, carrying and delivering wheat and 
barley. In relation to this complaint, the Agency 
held hearings in Saskatoon from March 30 to 
May 28, and in Ottawa on June 4 and 5. 

The CWB complaint centered on rail ser- 
vice during the winter of 1996-97. The CWB 
alleged that CN and CP failed to meet their 
service obligations while transporting grain 
from western Canada to west coast ports, 
Thunder Bay, eastern Canadian ports and the 
United States. Because CN and the CWB set- 
tled the complaint, the Agency only had to 
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rule on the complaint against CP. 

The Agency found that although weather- 
related disruptions had severely impaired the 
overall capacity of CP’s rail system in the west- 
ern corridors, the available resources assigned to 
grain traffic destined for the port of Vancouver 
differed from those assigned to other bulk com- 
modities. The Agency was of the view that a 
more appropriate allocation of remaining rail- 
way capacity and available resources would 
have allowed CP to deliver more carloads of 
CWB grain to Vancouver. The Agency found 
the difference in treatment of grain to be unrea- 
sonable under the circumstances and therefore 
determined this difference to be a breach of 
CP’s level of service obligations. 

With respect to movements to Thunder 
Bay and to eastern Canadian ports, the 
Agency concluded that CP did not breach 
its level of service obligations. 

With respect to movements into the 
United States, the Agency found that CP 
breached its level of service obligations under 
its hopper car supply contract, but not under 
a “best efforts” agreement and another verbal 
arrangement. 

Subsection 27(2) of the Act requires the 
Agency to be satisfied that the complainant 
would suffer “substantial commercial harm” if 
relief were not granted to a shipper regarding a 
transportation rate or service. However, subsec- 
tion 27(2) only applies if the Agency decides 
to grant relief. In the CWB decision, the 
Agency determined that no relief was necessary 
in respect of those matters where it had found 


a breach; consequently, it was unnecessary for 
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the Agency to consider the application of the 


substantial commercial harm subsection. 


Mr. Edward Delahunty and 
Mayor Darrel J. Brenton: 


Level of Service Complaint 


Mr. Delahunty and Mayor Brenton raised 
concerns with the Agency regarding changes 
to certain freight services of the Quebec, 
North Shore and Labrador Railway Company 
(QNS&L). In his capacity as mayor of 
Labrador City, Newfoundland, Mr. Brenton 
asked whether QNS&L had followed proper 
regulatory procedures when it entered into an 
operating arrangement with Cabano—Kingsway 
Inc. (Cabano). Under the agreement, Cabano, 
an area trucking company, acts as the exclusive 
agent for QNS&L’s rail freight service. 
Following its inquiry into this matter, the 
Agency determined that QNS&L, through its 
arrangement with Cabano, provides adequate 
and suitable accommodation for receiving, 
loading, carrying, unloading and delivering all 
its traffic. Accordingly, QNS&L did not fail 
to comply with its obligations under the Act 
when it transferred its general freight service 


to Cabano. 


Naber Seed & Grain Company Limited 


On October 28, Naber Seed & Grain 


Company Limited filed a complaint with the 
Agency. It claimed that CN had failed to pro- 
vide adequate and suitable accommodation for 


movements of green and yellow peas to port 


position for loading on a vessel due to arrive in 
Vancouver between November 12 and 15, 1998. 


A decision was pending at the end of the year. 


Port of Quebec 


On February 6, 1998, CP filed a complaint 
against CN with a view to securing continued 
rail access into the port area at Quebec City. 
CP asked the Agency to examine CN’s service 
obligations at the port and, in the alternative, 
CP applied for running rights over CN track 
in the port area. CP also asked the Agency to 
rule on the applicability of the Interswitching 
Regulations to rail movements at the port. On 
July 8, CP amended its application to include 
the St. Lawrence and Hudson Railway 
Company as a co-applicant and asked to 
withdraw the request for running rights. In 
November, CN asked the Agency to add the 
Quebec Gatineau Railway to the proceedings, 
claiming that an Agency examination of the 
issue demanded this railway’s participation. 
Ongoing was a separate action in the 
Quebec Superior Court filed by CN dealing 
with many issues raised in its application 
before the Agency. This action is scheduled to 
be heard in May 1999. In December, CP 
requested that the Agency stay all proceedings 
with respect to its application pending the 
outcome of CN’s case before the Quebec 
Superior Court. The Agency determined a 
stay of proceedings was warranted given the 
duplication of matters raised. CP was directed 
to advise the Agency of its intentions immedi- 


ately following the court decision. 


Eagle Forest Products Limited 
Partnership 


On March 20 and 21, 1998, the Agency 
held a hearing in Hull, Quebec, to consider 
an application that Eagle Forest Products 
Limited had filed on December 22, 1997. 
The application asked the Agency to vary its 
November 14, 1997, decision. In that earlier 
decision, the Agency determined that a final 
offer selected by an arbitrator did not contem- 
plate movements to Huntingdon, Quebec, 
and that, consequently, CN’s regular tariffs 
should govern the terms and conditions for 
such movements. 

In its decision dated April 21, 1998, the 
Agency determined that new circumstances 
warranted a variation of its previous decision. 
It decided that the movements were routed 
through Huntingdon at CN’s request and that 
consequently they were governed by the terms 
and conditions specified in the arbitrator’s 
selected offer for traffic destined for 
Montreal/Valleyfield, Quebec. 


Final Offer Arbitration 


Because the legislation allows the parties to 
FOA to maintain their confidentiality, the 
Agency can only describe applications for 
FOA in general terms. Although the Agency 
received a total of five FOA requests during 
1998, two were re-submissions from the same 
shipper. In only one instance of the five did 
the FOA process go ahead without delays. In 


the other four cases, there were delays caused 
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by procedural issues that required Agency 
consideration. 

Upon preliminary examination, the 
Agency determined that two requests did not 
qualify for FOA. In one case, the Agency 
found that the shipper’s final offer was invalid. 
The shipper subsequently amended its final 
offer and resubmitted its request, which the 
Agency then referred to an arbitrator. In the 
other case, after disposing of procedural issues, 
the Agency referred the shippers submission 
to an arbitrator. However, the time remaining 
for the arbitrator to hear this matter was 
insufficient and expired before a decision 
could be issued. Since the carrier involved 
did not agree to an extension, the shipper 
resubmitted its request for FOA. The Agency 
denied this second request because a third 
party intervened opposing the FOA on 
jurisdictional grounds. 

One FOA submission carried over from 
1997 involved intermodal rates between 
mainland Canada and Newfoundland. A 
Newfoundland shipper, Mr. Gordon Moffatt, 
requested intermodal rates based on the prin- 
ciples set out in the Terms of Union between 
Canada and Newfoundland. The carrier, CN, 
questioned whether the submission was eligi- 
ble for arbitration and also whether it was 
appropriate to use FOA to examine Terms of 
Union rates. 

The Agency split CN’s objection into two 
separate proceedings. The first dealt with the 
submission’s eligibility for FOA under the Act, 
while the second examined issues related to 


the Terms of Union and to the identification 
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and creation of a maritime rate structure. In 
December 1997, the Agency decided that the 
submission was eligible for FOA; this decision 
has been appealed to the Federal Court of 
Appeal. The Agency held a public hearing in 
St. John’s in November 1998 to deal with the 
second part of the objection. A decision is 


pending. 


Final Offer Arbitration Process 


During 1998, the Agency continued reviewing 
the statutory FOA process. It drafted informal 
guidelines for selecting an arbitrator to be 
used when parties are unable to agree on the 
choice of arbitrator. These guidelines were 
then circulated for comment to past FOA par- 
ticipants. Using the responses received, the 
Agency developed guidelines for selecting an 
arbitrator and rules of procedure for conduct- 
ing FOA, and widely distributed these for 
comment. | 

The guidelines for selecting an arbitrator 
will soon be publicly available. The Agency is 
continuing to draft the rules of procedure for 
conducting FOA. When these are published in 
Part I of the Canada Gazette, industry partici- 
pants will have the opportunity to provide 


comments. 


Guidelines for Interpreting 


“Substantial Commercial Harm” 
In late 1998, the Agency issued guidelines to 
explain the provisions of the Act that involve 


the “substantial commercial harm” test of 


subsection 27(2). Provisions dealing with 
competitive line rates and level of service 
obligations, among others, require that after 
considering the circumstances of the case, the 
Agency be satisfied that the shipper would suf- 
fer substantial commercial harm if the relief 
were not granted. As there have been no inter- 
pretations of section 27, the Agency published 
guidelines to clarify the factors it may consider 
in any proceeding before it that might involve 
subsection 27(2). 

These guidelines were officially released at 
the Canadian Fertilizer Institute’s (CFI) annu- 
al conference in Vancouver on November 24, 
1998. Agency staff held a briefing with CFI 
delegates to explain the applicability of the 
guidelines and shippers’ responsibilities under 
the Act. A similar meeting was held in 
Montreal with CN and another is scheduled 
for early 1999 with CP in Calgary. 

The Agency has distributed the guidelines 
to a large number of interested parties, and 
offered to explain the guidelines at conferences 
or industry annual meetings. In addition, to 
reach people who may not be on the Agency's 
mailing lists, the Agency placed the guidelines 


on its Web site: www.cta-otc.gc.ca 


Maximum Rate Scale for 
Transporting Western Grain 


Each year, the Agency sets the maximum rate 
scale for the railway movement of western 


grain for the next crop year, in accordance 


with Division VI of Part III of the Act. 


Railways can charge lower rates than those 
prescribed by the maximum rate scale. 

The western grain movements subject to 
maximum rail rates include offshore export 
shipments via the following ports: west coast 
ports; Churchill, Manitoba; Thunder Bay, 
and Armstrong, Ontario. They also include 
export shipments to the U.S. via Thunder Bay 
or Armstrong, and domestic shipments as far 
as Thunder Bay or Armstrong. 

The rates contained in the maximum rate 
scale for the 1998-99 crop year, which took 
effect on August 1, 1998, were 1.2 percent 
lower than the previous crop years rates. For 
an average movement of 1,642 to 1,680 kilo- 
metres, the maximum rate for a tonne of grain 
was set at $34.38, down $0.40 from the previ- 
ous rate. The 1998-99 rates decreased because 
of a one-time adjustment to ensure that the 
railways would not be overcompensated for 
prior years labour buy-out costs. 

To determine the maximum rate scale, the 


Agency 


m takes into account submissions from patties 
describing historical and forecast price 
changes for labour, fuel, materials and 


investments; 


m analyzes and audits data contained in those 


submissions; 


m incorporates forecasts of inflationary price 
changes for labour, fuel, materials and 


investments; 


m prepares a consultation report; and 
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= consults with interested parties. 


It then sets the maximum rate scale by April 30 


each year. 


Grain Data Regulations and 
the 1999 Efficiency Review 


Transport Canada formed a consultation 
group with Agriculture and Agri-Food Canada 
and the Canadian Transportation Agency in 
late 1996 to define the guidelines and data 
requirements for the 1999 statutory review of 
the grain transportation and handling system, 
as prescribed in the Canada Transportation Act. 
In 1997, the group met with industry officials 
to determine the data needed for the proposed 
regulations, and a discussion draft of the 
Grain Data Regulations was completed and 
published in the Canada Gazette. In 1998, 
industry submitted comments on the pro- 
posed regulations to the Minister of Transport. 
At the same time, the Minister of 
Transport appointed the Honourable 
Mr. Justice Willard Z. Estey to undertake 
a comprehensive review of Canada’s grain 
transportation and handling system, which 
he completed in December 1998. Because 
of the similar nature and scope of the Estey 
Review and because of the CWB complaint 
case before the Agency, the finalization of the 
Grain Data Regulations was put on hold until 
Justice Estey’s recommendations had been 


assessed by Transport Canada. 
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Rail Costing Matters 


The Agency had undertaken efforts to improve 
the regulatory costing process and has been suc- 
cessful in reducing reporting requirements for 
the railways. In 1998, the Agency continued to 
issue costing determinations on railway unit 
costs and price indices, which it used to resolve 


rate disputes and to set western grain rates. 


Uniform Classification of Accounts 


The Uniform Classification of Accounts and 
Related Railway Records (UCA) defines the 
method of accounting and the framework of 
accounts for railway companies within the leg- 
islative authority of Parliament. It also provides 
instructions for recording operating statistics, 
including filing reports with Statistics Canada, 
and defines the categories for such data. 
Following structural as well as legislative 
changes in the rail transportation industry, 
the UCA required substantial revision. The 
Agency amended the UCA in 1998 to reflect 
these changes, incorporating many suggestions 
from the affected railway companies. In 
November, the Governor in Council approved 
the revised version of the UCA. 


Depreciation Rates 


The UCA specifies the procedures railway 
companies are to follow when filing their 
annual depreciation rates for the Agency's 
approval. The rates for each account or group 


of accounts covering depreciable property are 


based on the estimated service life of the prop- 
erty, which is determined by studying the car- 
riers history and all available information on 
future conditions. These rates are used to 
determine the railway companies’ annual 
depreciation expenses, which usually comprise 
a significant portion of total expenses. Railway 
companies cannot use other rates to compute 
depreciation, except when dealing with classes 
of property for which the Agency has not 
approved rates. In such cases, they can use 


reasonable estimated rates. 


Cost of Capital 


The Agency annually approves rates for cost of 
capital that are used to determine western grain 
rates, interswitching rates, variable costs for 
competitive line rates and other railway costs. 

Under the Act, all rates established by the 
Agency must be commercially fair and reason- 
able. Further, competitive line rates and regu- 
lated interswitching rates must not be lower 
than the variable costs of moving traffic. 
Additionally, the Agency may be required on a 
case-by-case basis to determine variable costs 
of traffic associated with a rate or service com- 
plaint. The Agency periodically evaluates 
interswitching rates to make sure they remain 
commercially fair and reasonable. 

During consultations held in 1997 and 
1998, the Agency asked interested industry 
participants whether it should determine cost 
of capital rates annually or on a case-by-case 
basis. After reviewing the submissions 


received, the Agency determined that CP will 


_ The cost of capital is the return on invest- _ 


men t that investors. oe The Act and reg- — 


use a distinctive cost of capital rate for regula- 
tory purposes, outside of grain and inter- 
switching rates. The Agency will establish this 
rate annually, basing it on the CP capital 
structure used to set maximum grain rates, 
and will adjust it as necessary. A specific cost 
of capital rate will be developed for any other 
federal railway company involved in a pro- 
ceeding, unless the Agency decides, after con- 
sulting the parties, that it is appropriate to use 
CP’s distinctive rate. For grain and inter- 
switching, the rate approved for CP is also 
used for CN until such time as there is 
sufficient market data to determine a distinct 


cost of capital rate for CN. 


Railway Subsidy Payments 


The Agency is required to determine and 
authorize payment of outstanding subsidy 
claims submitted under earlier legislation 
(section 178 of the National Transportation 
Act, 1987 and section 270 of the Railway Act). 


These claims are for losses incurred in the 
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operation of uneconomic branch lines and 
passenger train services which are eligible for 
subsidy up to June 30, 1996. It expects to 
resolve the remaining claims in the first 


quarter of 1999. 


Rail Certificates of Fitness 


The Agency issues certificates of fitness when 
it is satisfied that a company proposing to 
construct or operate a railway has adequate 
liability insurance. The Agency may also vary 
existing certificates to reflect changes in railway 
operations, or suspend or cancel a certificate. 
In 1998, the Agency issued certificates of 
fitness to six new federal railway companies: 
RaiLink—Mackenzie Northern, Chemin de fer 
de la Matapédia Inc., Okanagan Valley 
Railway Company, Goderich—Exeter Railway 
Company Limited, St. Lawrence & Atlantic 
Railroad (Québec) Inc. and Ottawa Central 
Railway Inc. (a complete list of federal 
railways can be found in Appendix 7). 
In addition, the Agency issued three other 
decisions concerning variances to existing 
certificates. No certificates were suspended. 
During the year, the Agency also addressed 
an issue noted in last year’s report: whether 
other railway operations (including provincial 
railways, commuter and specialty services, and 
shipper operations) require a certificate of fit- 
ness for their operations conducted on the 
lines of a federal railway. The Agency ruled 
that they do not, if those operations are by 


way of an agreement with the federal railway. 
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Railway Line Construction 


Approval 


In March, the Agency held a public hearing 
on the proposed construction of, not only the 
first railway line under the Act, but the first 
new federal line to be built in Canada in over 
six years. CP proposed to build a 12.6-kilometre 
line through rural areas to move polyethylene 
from a Union Carbide facility near Prentiss, 
Alberta. More than 175 interested parties 
participated at the hearing or in comments 
filed with the Agency. Most were concerned 
about the loss of agricultural land and about 
environmental and safety impacts, as well as 
about the availability of adequate alternatives 
to the construction itself. 

The Agency ruled that its mandate under 
section 98 of the Act did not include deciding 


whether the actual existence or construction of … 


the proposed railway line was reasonable, but 
was restricted to whether the location of the 
proposed line was reasonable. Nevertheless, 
the Agency did hear arguments on the necessi- 
ty of the proposed line while considering the 
environmental impact of the line under the 
Canadian Environmental Assessment Act. After 
considering the railway’s requirements, the 
economic impact on Union Carbide and the 
surrounding communities, and the interests 
of residents, and after checking that, subject 
to appropriate mitigation measures, the line 
would have no significant adverse environ- 
mental impacts, the Agency concluded that 


the railway line should proceed in the 


FOUR DAYS IN RED DEER 


In contrast to railway lines being discontin- 
ued across the country, there was actually a 
proposal to build a new railway line in 
Alberta. In Red Deer, for four days in March, 
the Agency heard arguments defending 
economic growth, job opportunities, compe- 
tition and allowing the market to dictate the 
railway’s need. It also heard arguments of 
the loss of agricultural land, safety concerns, 
decreased quality of life and environmental 
questions in opposition to the proposal. 
Difficult choices had to be made, but after 
hearing more than 175 people express their 
support or opposition to the project, the 
Agency gained a better insight to how such 
a decision would affect this particular com- 
munity. The Agency's decision balanced com- 
peting interests and found the line could be 
constructed with the proper environmental 
protection on a route that would minimize 


the loss of agricultural land. 


proposed location. This decision has been 
appealed to the Federal Court. 

During 1998, the Agency also ruled that 
construction approvals under section 98 
included approvals to build railway yards, 
sidings, spurs and other auxiliary track. This 
ruling, which has also been appealed to the 
Federal Court, required the Agency to consid- 


er whether three railway yard projects require 


an approval or whether they fall within the 


exemption standards set out in the Act. 


Road, Utility and Private 
Crossings of Railways 


Road and utility authorities and railway com- 
panies may enter into agreements to build or 
maintain road or utility crossings of railways, 
or to apportion the costs of such works. When 
filed with the Agency, these agreements 
become orders of the Agency. If the parties 
cannot agree on any aspect of the crossings, 
either may ask the Agency to resolve the issue. 
The Agency may also hear and investigate 
complaints concerning such crossings. 

The Agency may also determine whether a 
landowner has the right to a suitable crossing 
of a railway line, provided by that railway. 
Where no statutory right exists, the Agency 
may authorize, by order, any private crossing 
it considers necessary, and set terms and 


conditions for that crossing. 


Railway Works Cost Apportionment 


Under the Railway Safety Act, the Agency may 
apportion the costs of a railway work, upon 
request, when the parties cannot agree. These 


costs include the costs of crossings, railway 


lines and their supporting structures, 


switches, signals and other items (such as 


fencing) that support railway operations. 
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TABLE 5 
Road, Utility and Private Crossings 


Subject Carried Over Received Completed 
From 1997 1998 1998 
Agreements Filed 0 149 137 
Road Crossing Applications 3 12 5 
Pipeline Crossing Applications 10 4 3 
Wire Crossing Applications 12 51 56 
Road Crossing Complaints 2 4 5 
Private Crossing Applications 1 0 1 
TABLE 6 
Railway Works Cost Apportionment 
Subject Carried Over Received Completed 
From 1997 1998 1998 
Crossing Protection Applications 0 2 2 
Fencing Applications 0 1 0 


Railway Charges for 


Construction and Maintenance 


The Agency prepares the Guide for Railway 
Charges for Construction and Maintenance of 
Railway Crossings, formerly known as the 
Schedule “A” Directives. This guide is a set of 
instructions designed to assist railways and 
other parties by providing a third-party assess- 
ment of rail costs. It sets a consistent, nation- 
wide billing structure for work done on 
railway crossings and warning systems, and for 


other railway construction or maintenance 
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work. Parties associated with such work can 
use the Guide to help resolve complaints. 

During 1998, the Agency handled numerous 
inquiries with respect to the Guide and resolved 
one of two complaints received concerning 
charges associated with the Guide. The other 
complaint was still being considered at years end. 

As part of a full review of the guide’s use, 
content, format and rates, the Agency held 
consultations with railway representatives, 
Transport Canada and the Federation of 
Canadian Municipalities in 1998. It will 
publish a revised guide in 1999. 


Noise, Vibration, Pollution 
and Other Complaints 


The Agency receives and investigates many 
complaints about noise, vibration, pollution, 
improper drainage and other matters resulting 
from railway operations or construction (see 
Table 7). If negotiation or mediation among 
the parties fail, the Agency may determine, 
upon request, whether the railway has met its 
obligations under the Act to do as little dam- 
age as possible when constructing or operating 
its railway. Agency staff held a number of 
on-site meetings across the country with 
complainants and railway representatives to 


help resolve concerns. Of all the complaints 


A GOOD NIGHT’S SLEEP 


The distant, mournful call of the locomotive 
across the prairie turns into a blaring, sleep- 
shattering uproar as the train rolls through 
Wilcox, Saskatchewan. Residents, local offi- 
cials and the RCMP were upset and looking 
for answers. The Agency organized a meet- 
ing with concerned townsfolk, Transport 
Canada, the RCMP and railway representa- 
tives, including union officials, to come to 
some sort of understanding. The result is a 
better knowledge of railway safety require- 
ments and an agreement that will change 
the railway's operation without jeopardizing 
safety. The railway whistle is once again a 
welcome sign of safety and Wilcox gets a 


good night's sleep. 


brought to its attention, only one required an 
Agency order to modify the operation of a 


railway company. 


Canadian Environmental 
Assessment Act 


The Agency must assess the environmental 
impacts of any project it is considering for 
approval. In 1998, the Agency made 

57 screening decisions under the Canadian 
Environmental Assessment Act (CEAA). In all 
cases, the Agency allowed projects to proceed 
once it was assured that compliance with 
appropriate measures would mitigate any sig- 
nificant adverse environmental impacts. None 
of the projects studied were referred to the 
Minister of the Environment for further 
study, mediation or panel review. 

One significant Agency ruling under the 
CEAA concerned the proposed construction 
of a CP railway line into the Union Carbide 
facility near Prentiss, Alberta. The Agency 
ruled that under the CEAA, it had the discre- 
tion to consider any other matter relevant to 
its environmental screening of the project, 
such as the need for the project and any 


alternatives to it. 


Federal-Provincial Crossing 
Agreements 


The Agency currently has one agreement 


with the Province of Ontario, under which 


it applies the federal law respecting railway 
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TABLE 7 


Complaints about Railway Operations or Construction 


Subject Carried Over 
From 1997 
Noise Complaints à 3 
Emission Complaints : 6 
Drainage Complaints 0 


crossings for railways under provincial juris- 
diction. In 1998, under that agreement, the 
Agency amended orders to reflect changes in 
railway or road authority responsibility for 
maintaining crossings. The Agency is in dis- 
cussion with several other provinces that are 
interested in establishing similar agreements 
that may allow provinces to take advantage of 


existing Agency expertise and avoid duplication. 


Applications for Review 
of Crossing Orders 


Under section 32 of the Act, parties may ask that 
the Agency review, rescind or vary any order or 
decision it has made, if the facts or circum- 
stances pertaining to that order or decision have 
changed. The Agency received many applica- 
tions—primarily from the provinces of Quebec 
and Ontario—to vary road crossing orders 
because the province had delegated authority for 
roads and highways to a local municipality. In 
addition, there have been many changes in rail- 
way operations across the country. The Agency 


completed 364 such reviews in 1998. 
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Received Completed 
in 1998 | in 1998 
22 = 10 
Ge oe 
4 | 3 


Transfer and Discontinuance 
of Railway Lines 


The Act allows railways to rationalize their 
lines without regulatory approval if they follow 
a prescribed process. This process includes giv- 
ing proper notice in a three-year plan, placing 
advertisements for prospective operators and 
offering railway assets to governments when no 
buyer is found. In 1998, the Agency received 
15 notices of discontinuance of railway lines. 
(Appendices 8 and 9 contain lists of all railway 
lines transferred or discontinued in 1998.) 

The Agency may also hear complaints that 
parties have not complied with the process set 
out in the Act. In this regard, Agency staff 
met with many organizations across western 
Canada in 1998 to explain the process, to out- 
line their rights and obligations under the Act, 
and to describe the role of the Agency. Agency 
staff also handled numerous inquiries about 
transfers or discontinuance of railway lines. 

At year’s end, the Agency had completed five 
informal complaints, ruled on one formal 
complaint and was considering two formal 


complaints. In the first, there was a concern 


that railway assets, including land, may have 
been transferred using the Acts provisions for 
continued railway operations, when no such 
operation will take place. This may have 
prevented a government from purchasing the 
assets at net salvage value if it wanted. In the 
second, a party complained that a notice of 
discontinuance the Agency received pursuant 
to the Act was invalid because negotiations for 
a transfer of the railway line to a municipal 


government were still underway. 


Net Salvage Value 


Determinations 


Over the past year, as railway companies have 
transferred lines to short-line operators and 
governments, more parties have become inter- 
ested in the Agency’s role in determining net 
salvage value for railway lines. So the Agency 
produced the brochure: Determining Net 
Salvage Value: A Guide on the Transfer of 
Railway Lines to Governments. The Agency has 
distributed this brochure by mail and at infor- 
mation sessions, conferences and various trade 
shows; it has also placed the publication on 
the Agency’s Web site: www.cta-otc.gc.ca 

In 1998, the Agency made its first determi- 
nation under section 145 of the Act regarding 
the net salvage value for a railway line. The 
determination, which will be referred to here as 
the Guelph decision, concerned a railway line 
comprising approximately 10 miles of track and 
25 acres of land. In the decision, the Agency 


defined net salvage value as “the realizable 


OFF TO A GOOD START 


When the Agency receives a request for the 
determination of the net salvage value of a 
railway line, the process begins with a site 
visit of the railway line by Agency staff along 
with all the participants involved. This 
ensures that everyone starts off on the same 
foot. Everyone is able to see the rail assets 
and land involved, and has a chance to dis- 
cuss the process and procedures, and to 
agree on the project milestones. By taking 
these steps at the beginning, the Agency 


faciliates the whole process. 


market value of the track materials and land, 
less their associated dismantling, disposal and 
other relevant costs.” This definition recognized 
that the market drives the value of a railway 
line. 

The Agency's decision also established 
guidelines for land valuation and track valua- 
tion, and the impact of terms and conditions 
of the offer on the net salvage value of a rail- 
way line. The Agency determined that track 
and land assets would be valued based on use 
“for any purpose” in accordance with the Act, 
indicating that the purchaser’s intended use for 
the railway line did not affect the way assets 
were valued. 

For instance, a key condition in the 
Guelph case was that the purchaser release the 
railway company from any future liability that 
may result from environmental damage or side 


effects caused as a result of operating the 


ANNUAL REPORT 1998 49 


railway line. A previous decision of the Agency 
stated that terms and conditions could be 
included in offers or acceptances, provided 
they do not present an obstacle to the inten- 
tion of the Act, which is to ensure a process 
where rail lines can be transferred to governments 
for no more than their net salvage value. The 
Agency may determine that these terms and 
conditions could increase, decrease or have no 
effect on the net salvage value of the line. 

At the end of the year, the Agency was 
considering an application for a net salvage 
determination for a portion of CN’s Tisdale 
Subdivision in Saskatchewan. It expected to 


render its decision in 1999. 


International Matters 


Foreign governments, recognizing that 
Canada’s regulatory environment has changed 


considerably in recent years, often ask the 
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Agency to share its expertise or experience in 
transportation regulation. 

In 1998, the Agency made presentations 
on its rail costing system to several foreign 
delegations, including groups from Bolivia, 
China, Indonesia and the Baltic States. The 
Bolivians were particularly interested in 
Canada’s experience in this area since Bolivia's 
railway system is important to the success of 
its economy and was recently commercialized. 
Hence, Bolivia is trying to create a positive 
environment to further develop its rail infra- 
structure. After learning about the rail regula- 
tion and costing systems used in the review 
of tariff applications in Canada, Bolivia imple- 
mented the Agency’s data filing requirements. 
Agency staff went to Bolivia, with partial 
funding from the Canadian Executive Service 
Organization, to help that country manage its 


rail situation. 


CHAPTER 3 


4 


Assessment of the Operation of the Act 


Each year, the Agency assesses the operation of the Canada Transportation Act 


and difficulties it observed in the administration of the Act. 


n this chapter, the Agency responds to the 

directive in subsection 42(2) of the Act to 
include in its annual report “the Agency’s 
assessment of the operation of the Act” and of 
any difficulties it has encountered in adminis- 
tering the Act. The chapter pays special atten- 
tion to areas where the current Act differs 


from previous legislation and reports on: 
(1) the Agency’s experience with the Act, 


(2) the industry's comments to Agency 


staff, and 


(3) a survey of shippers, carriers and municipal 
and provincial governments involved in 


the rail transportation system. 


The Agency’s mandate is to implement 
transportation policy, as established by 
Parliament in the Act. Therefore, in assessing 
the operation of the Act, the Agencys purpose 
is not to comment on the appropriateness of 


existing policy but, rather, to comment on how 


the provisions of the legislation make it possible 
to implement the Act and its underlying policies 
efficiently and effectively. 


GENERAL 
Time for Making Decisions 


Subsection 29(1) of the Act directs the Agency 
to render a decision within 120 days or any 
other extended period the parties may agree 
on. In most cases, this time period has been 
sufficient. However, in some complex and 
time-consuming cases—such as the Canadian 
Wheat Board (CWB) case—120 days was 
insufficient time for the Agency to properly 
deal with all the preliminary issues and to ren- 
der a decision on all the facts without preju- 
dicing the interests of one or more patties. 

In such cases, it was fortunate that all parties 
agreed to an extension, since the Agency has 


no discretion under the Act to unilaterally 


ANNUAL REPORT 1998 51 


extend a time frame, even when it determines 
that, without such an extension, the interests 
of one or more parties may be prejudiced. 

Similarly, subsection 165(2) directs that an 
arbitrator in a final offer arbitration (FOA) 
case must render a decision within 60 days of 
the date the Agency received the submission 
for reference to the arbitrator, unless the par- 
ties agree otherwise. However, any preliminary 
matters upon which the Agency must rule 
have to be determined within that 60-day 
period, reducing the statutory time frame 
available to the arbitrator to make his or her 
decision. In one case, when the Agency was 
required to deal with preliminary matters 
before referring the case to an arbitrator, one 
party did not agree to extend the statutory 
time limit, thus leaving no time for the arbi- 
trator to conduct the process. 

One carrier indicated to the Agency that 
the 120-day time frame did not, in many 
cases, allow parties to adequately address com- 
plex issues that required them to produce and 
review documents. It added that the potential 
for unfairness and prejudice to the parties was 
enormous and that the time requirements did 
not reflect the principles of natural justice. 
The same carrier stated that the time frames 
under the FOA process were also inappropri- 
ately short and that only the shipper could 
adequately prepare within the time frames 
allotted. 

Some of the specific concerns related to 


the time for making decisions are as follows. 
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Originating Documents 


Certain railways have expressed concerns 
regarding the term “originating documents,” 
as found in section 29 of the Act. The Act 
specifies that the Agency must issue its deci- 
sion on any matter before it within 120 days 
of receiving the originating documents. 
Occasionally, parties file an incomplete 
application or complaint, but the statutory 
time frame begins anyway. This raises issues of 
natural justice and of time constraints. For 
example, the Agency may receive a complaint 
about the physical operations of a railway 
without some of the pertinent particulars, 
such as the location, time or frequency of the 
occurrence; the type of equipment involved; 
and the effect of the operation. Nevertheless, 
the Agency’s current rules of procedure allow 
only 30 days for an answer to the complaint, 
even though the respondent railway may not 
be able to properly prepare its submission 
because it does not know the full case against 
it. This could result in unfairness and preju- 
dice to the parties. Any time used to request 
and locate pertinent information, to produce 
documents, or to research and answer inter- 
rogatories (formal requests for information) is 
time that cannot be used to prepare pleadings. 
For the Agency, it is lost time that the Agency 
could use to consider and render its decision. 
Further, decisions based on incomplete plead- 
ings or rendered without sufficient time for 
due consideration are not in the best interest 


of the parties. 


HN à 


Preliminary Legal Issues 


Applications may be complicated at a prelimi- 
nary stage when legal issues, such as confiden- 
tiality or jurisdiction, arise. In many instances, 
the main application to the Agency cannot be 
dealt with until such preliminary matters are 
resolved. For example, in the CWB case, the 
Agency faced preliminary motions on ques- 
tions of law and of the nature and scope of 
the proceedings; a request to have CWB’s 
counsel removed; and several stays of proceed- 
ings as a result of that request. 

In another lengthy case described in 
Chapter 2, Mr. Gordon Moffatt submitted a 
request for FOA regarding traffic to and from 
Newfoundland, and sought a “Terms of 
Union rate” from CN. The matter could not 
be resolved within the specified time frame 
due to questions raised regarding the eligibility 
of traffic, the status of the Terms of Union 
and the nature of CN’s obligations. 

The Agency hears all cases before it as 
quickly as possible. However, if such complex- 
ities arise and one party refuses to grant an 
extension, the Agency cannot act unilaterally 


to extend a statutory deadline. 


Environmental Considerations 


Transportation systems have an impact on the 
environment and cases that require an assess- 
ment of that impact can take months. During 
that time, the Canadian Environmental 
Assessment Act (CEAA) suspends the Agency’s 


power to make decisions under the Canada 
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Transportation Act. An extended environmen- 
tal assessment may drive the process past the 
120-day limit. The CEAA places many obliga- 
tions on the Agency, but it does not impose 
time limits and does not oblige other parties 
to respect the time frames the Agency must 
meet under the Canada Transportation Act. 

In one case, the Agency was considering 
a CP proposal to build a railway line into a 
Union Carbide plant through rural areas near 
Prentiss, Alberta. Many of the parties felt 
under pressure to allow the Agency to render a 
decision within 120 days. Many factors made 
it difficult to meet the deadline: the number 
and complexity of the environmental issues; 
the possibility of a reference to the Minister of 
the Environment; the need to consult three 
federal and provincial expert authorities; new 
issues raised during the hearing; and the need 
to consult the public and consider input from 
more than 175 parties. In this case, the Agency 
met its deadline. However, a problem or delay 
in any of the above factors would have made 


it impossible to do so. 


Conclusion: Time for Making Decisions 


As mentioned in last year’s report, the Agency 
feels it may be appropriate to consider alterna- 
tives that would allow the Agency, on its own 
motion, to extend the 120-day limit in certain 
circumstances, such as cases where not doing 
so could cause serious prejudice to one or 
more parties. This would prevent situations in 
which, when parties fail to agree to an exten- 


sion, the Agency may be required to rule 


before all parties have had a fair opportunity 
to be heard and before they have been able to 


produce and analyze documents properly. 
RAIL TRANSPORTATION 


In its 1997 Annual Report, the Agency sug- 
gested that it should consult more fully with the 
community to add greater depth to its assess- 
ment of the operation of the Act, particularly 
the railway transportation provisions. To help 
it fulfil this objective, the Agency hired Ekos 
Research Associates Inc. (Ekos) to survey mem- 
bers of the railway transportation community. 
This survey attempted to identify and 
quantify the experience various parties had 
encountered with the operation of the Act or 


its provisions. The survey results provided the 


Agency with further information and views on 
a variety of issues. 

In this section of the chapter, the Agency 
reports on rail provisions of the Act and, 
where relevant, supplements its own experi- 
ence with summaries of the survey results.* By 
reporting this information, the Agency is not 
adopting or agreeing with the survey report 
but merely using the results to illustrate views 
it received from members of the rail trans- 
portation community. The Agency has com- 
bined this information with its own experi- 
ence and other feedback from the industry to 


obtain the observations outlined below. 


The Ekos researchers used a questionnaire and inter- 
views. This report uses the terms “survey results” and 
“the survey” to encompass information derived from 


both the questionnaire and the interviews. 


THE EKOS SURVEY 


The Ekos survey covered the rail transfer and discon- 
tinuance, competitive access and dispute resolution 
provisions of the Act. Ekos’s approach incorporated 
both quantitative and qualitative methods. The 
Agency developed questions on its primary areas of | 
interest, which Ekos used to design its survey and as 
the basis for in-depth interviews. 

The firm conducted a telephone survey with 
183 members of the rail transportation community 
from across Canada. Ekos derived this group from 


an exhaustive and unedited list of known community — 


members provided by the Agency. When the company 
contacted the members on the list, it asked them to 
provide the names of any other people they felt 
should be consulted. These names were then added to 


the master list to ensure it represented a wide popula- 


tion of the rail transportation community. 
To add depth to the telephone survey results, Ekos 
also interviewed 30 people who did not take part in 


the telephone survey. Ekos obtained these names 
through suggestions from the Agency and through 
referrals from individuals who participated in the 
telephone survey. A balanced group of carriers, ship- 
pers and governments participated in the in-depth 
interviews. The interviews consisted of open-ended 
questions about transportation issues, which gave 
respondents the opportunity to elaborate on their 
own experiences and to provide more detail than 
could be obtained from the telephone survey. 

Questions for the interviews were developed from 
the telephone survey questions and targeted three 
broad categories of Agency stakeholders: carriers; 
municipal associations and municipal and provincial 
governments; and shippers, shipper associations and 
farm groups. 


For the complete results of the Ekos survey, call the 
Agency to request a copy. 
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For simplicity, in this section of the chap- 
ter, the Annual Report will refer to “shippers,” 
“carriers” and “governments” as the three 
broad categories of respondents to the Ekos 
survey. “Shippers” includes individual ship- 
pers, and representatives of shipper associa- 
tions and farm groups, as well as consultants 
who were surveyed. “Carriers” includes repre- 
sentatives of federal and provincial railways. 
“Governments” includes representatives of 
municipal governments, municipal associa- 
tions and provincial governments who were 


surveyed. 


Dispute Resolution and 


Competitive Access Issues 
(Sections 111 to 139 
and 159 to 169) 


The Act contains several provisions related 
to dispute resolution and competitive access. 
These are commonly referred to as the level 
of service, interswitching, competitive line 
rate (CLR) and final offer arbitration (FOA) 
provisions. They address shippers’ and carri- 
ers’ concerns about railway rates and levels 
of service, and provide measures to enhance 


competition. 


TABLE 8 
Comparison of Applications Relative to Dispute Resolution and Competitive Access 


National Transportation Act, 1987 
Jan. 1, 1988 to June 30, 1996 


Canada Transportation Act 
July 1, 1996 to Dec. 31, 1998 


Sections 0 0 0 


PROVISIONS : RELEVANT NO.OF DECIDED 
:  SECTION(S) CASES 

COMPETITIVE : Sections 6* 5 

LINE RATE (CLR) = 134 to 144 

INTERSWITCHING ee v : 

153(3) 

LEVEL OF Section 147 19 13 

SERVICE : 

FINAL OFFER : Sections 9 2 


ARBITRATION (FOA) | 48 to 57 


PUBLIC : Sections 12 9 
INTEREST * * : 59 to 63 


* 


** Was not continued in the Canada Transportation Act 
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RELEVANT NO. OF DECIDED STILL 
SECTION(S) CASES PENDING 
Sections 0 0 0 

129 to 136 

127 and 128 

Sections 9 7 2 

113 to 116 

Sections 11 5 1 
159 to 169 

N/A N/A N/A N/A 


Of the six applications, four were brought by one shipper 


To illustrate how often these provisions 
are used, Table 8 compares the number and 
type of applications received during the last 
30 months under the Canada Transportation 
Act to similar applications received during the 
eight-and-a-half-year period governed by the 
National Transportation Act, 1987. The table 
shows that the FOA and level of service 
provisions continue to be used the most. 
Following the table is a description of each 
of the dispute resolution and competitive 


access issues. 


Level of Service 
(Sections 113 to 116) 


Under the level of service provisions, carriers 
are required, in part, to accept and carry traf- 
fic that shippers offer them. Some shippers 
have told the Agency that they have experi- 
enced mixed results when using the level of 
service provisions. Occasionally, the complexi- 
ty of the issues raised by the parties has result- 
ed in lengthy proceedings. Some shippers have 
told the Agency that, as a result, they believe 
that recourse to the Agency is reserved for very 
large organizations with ample resources. 
While a few cases before the Agency have 
become extremely complex, most are much 
simpler and have been completed in less time 
and at a lower cost. 

The vast majority of shippers and govern- 
ments surveyed felt there was a continuing 
need for the level of service provisions, mainly 
because they protected shippers. Most ship- 


pers felt the provisions could be improved if 


they were simplified so that they were accessi- 
ble to all shippers and not just large compa- 
nies. For the most part, shippers felt the level 
of service provisions were not valuable as 
negotiating tools because of the cost, time and 
complexity associated with using them. How- 
ever, they did find the provisions valuable for 
establishing minimum service levels, making it 
unnecessary for shippers to negotiate service as 


well as rates. 


Interswitching 
(Sections 127 and 128) 


Under the Act, when the railway lines of two 
railway companies connect and cars are stored 
or “interchanged,” a shipper may request that 
its traffic be switched from one company’s line 
to the other line at a predetermined rate, based 
on the railways’ costs. A railway company must 
accept and switch this traffic. Each year, approx- 
imately 150,000 cars are transferred between 
federal carriers. Cars are interswitched at 
Agency-prescribed rates, provided that a ship- 
pers siding or tracks are within a 30-kilometre 
radius of the interchange. The Agency can 
extend interswitching rights beyond the 
30-kilometre limit in certain circumstances. 

Carriers have held the position that inter- 
switching rates should be negotiated on a 
strictly commercial basis, while shippers have 
stated that the Agency should continue to reg- 
ulate the rates to ensure the effectiveness of 
the Act’s competitive access provisions. Through 
its consultations, the Agency was told that 


regulated interswitching of rail cars is very 
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important to shippers, who see this provision 
as a simple and effective way to create rail 
service competition for those within 30 kilo- 
metres of an interchange. 

Most shippers and governments surveyed 
stated they felt there was a continuing need 
for prescribed interswitching rates and that 


this provision encouraged competition. 


Competitive Line Rates 
(Sections 129 to 136) 


There has been limited use of the CLR provi- 
sions in the last 10 years. Some shippers have 
told the Agency that this lack of interest is 
due partially to the legal requirement that the 
shipper and the second federal railway (the 
line-haul carrier) must agree on rates before 
the Agency can determine a CLR. In the 
absence of an agreement by the competing 
carrier, shippers cannot approach the Agency 
to establish a regulated CLR on a local line. 
According to the survey report, some ship- 
pers and some provincial governments felt 
carriers were unwilling to quote rates to be 
used in conjunction with CLRs and this pre- 
vented their use. They also stated that, even if 
a second carrier quoted a rate, the “substantial 
commercial harm” provision of the Act (sub- 
section 27(2)) was a further obstacle to using 
the CLR provisions. Despite these deterrents 
to CLR use, shippers and governments sur- 
veyed still believed there was a continuing 
need for these provisions. According to the 
survey report, carriers were far less likely to 


feel that there were any such deterrents. 
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Final Offer Arbitration 
(Sections 159 to 169) 


In past years, the Agency has reported on 
problems associated with FOA, particularly 
problems related to the shortened statutory 
time frame, the process itself and the costs of 
arbitration. 

The Act shortened the statutory time 
frame for FOA from 90 days to 60 days. Since 
then, most of the submissions the Agency has 
received have involved disputes that could not 
be resolved within the 60-day period and thus 
required parties to agree to an extension. In 
1998, only one of the five FOA cases received 
proceeded within the prescribed time frame. 
Often, delays were due to objections filed by 
one party before the matter was referred to 
the arbitrator. 

In one of the cases, the rail carrier refused 
to extend the time limit and the shipper sub- 
sequently had to resubmit its FOA request. 
This problem could be prevented if the legis- 
lation were amended to allow the statutory 
time limit to start when the matter is referred 
to the arbitrator, rather than when the appli- 
cation is filed. 

Several respondents to the survey said 
FOA facilitates a quicker resolution of dis- 
putes. Others felt the process could be costly 
and time consuming which could have a 
greater effect on smaller companies. Some 


shippers felt carriers were reluctant to negoti- 


_ate, and noted that problems with the process 


included carriers’ ability to slow the process 


down by raising procedural objections and by 


refusing extension requests. Further, in inter- 
views, it was identified that shippers may 
sometimes be at a disadvantage because the 
Act requires the carrier to counter the ship- 
pers offer with its final offer, in effect giving 
the carrier the final say. However, the Agency 
has had experiences where a carrier has some- 
times eliminated the need for FOA by making 
an offer after seeing the shipper’s offer. Shippers 
also stated in the survey that carriers were at 
an advantage because they often had more 
knowledge and experience of the process due 
to frequent exposure, while a shipper may 
have encountered the process only once. 

One railway offered another perspective 
outside the survey process. It said that the 
FOA provisions might not respond to a rail- 
ways economic needs and that a selected rate 
might subsidize potentially unviable shippers 
at the expense of railway investors and other 
shippers. This railway also felt that, since an 
arbitrator had the discretion to render a deci- 
sion on any basis deemed appropriate, with no 
knowledge of previous arbitrators’ decisions 
nor their basis, there was no accountability in 
the process. This railway also suggested that 
since neither the “substantial commercial 
harm” test nor the “commercially fair and rea- 
sonable to all parties” test applied to an arbi- 
trator’s decision, the FOA process was unfair 
and inconsistent with the intent of the Act. 

The Agency has taken action to address 
concerns that the FOA process has become too 
legalistic and costly. In consultation with the 
industry, the Agency has expanded and refined 


its list of arbitrators and produced a pamphlet 


to explain the FOA process; it will also issue 
guidelines for selecting an arbitrator. The 
Agency is also developing a set of procedural 
guidelines for conducting FOA to help arbitra- 
tors and to streamline the arbitration proceed- 
ings. Together, these initiatives will assist 
shippers and carriers with the FOA process, 
particularly in cases where the cost of the 
process is a significant factor in the decision 

to use FOA. 


Certificates of Fitness 


Last year, the Agency discussed the operation 
of the provisions of the Act requiring any 
person proposing to construct or operate a 
railway to have a certificate of fitness. The 
Agency issues such certificates once it is satis- 
fied that adequate liability insurance coverage 
exists for the proposed construction or opera- 
tion. This section of the Act, which seems to 
be operating well, was designed to (1) facili- 
tate entry into the marketplace by making 
adequate liability insurance the only require- 
ment and eliminating the requirement to 
demonstrate public convenience and necessity, 
as previously found in the Railway Act, and 
(2) protect the interests of shippers and the 
public by ensuring that adequate liability 
insurance is in place for all federal railway 
companies. 

In June 1998, the Agency ruled that 
provincial railways, commuter services, spe- 
cialty trains or shipper equipment operating 
over the tracks of a federal railway did not 


require a separate certificate, providing they 
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were subject to an agreement or an arrange- 
ment with that federal railway. 

During 1998, the Agency received a num- 
ber of calls asking for clarification of the fac- 
tors that determine the jurisdiction under 
which a railway operates and the way they 
apply to specific railway operations across the 
country. The Agency intends to examine the 
matter and will consult with parties in both 


the federal and provincial domains on the issue. 


Crossing Agreements and Disputes 


The Act allows parties to a road or utility 
crossing of a railway to negotiate any aspect of 
that crossing. If they come to an agreement, 
they may file that agreement with the Agency, 
giving it the force of an Agency order. If they 
are unable to come to an agreement, then 
either party may refer the matter to the 
Agency, which may authorize the crossing and 
rule on the issues in dispute, including the 
apportionment of costs. 

In the latter half of 1996, only one agree- 
ment was filed with the Agency, while 20 were 
filed the following year. In 1998, the number 
increased to 149. The Agency is still required 
under the Act to resolve disputes between par- 
ties upon application, but it continues to use 
consultation and mediation to help resolve 


disputes. 


Railway Line Construction 


The Agency also had experience with the sec- 


tions of the Act requiring Agency approval for 
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construction of railway lines. In 1998, there 
was a hearing into the proposed construction 
of a railway line to serve the Union Carbide 
facility near Prentiss, Alberta. In this case, as 
required by the Canada Transportation Act and 
the Canadian Environmental Assessment Act, 
the Agency had to consider the requirements 
for railway operations, the interests of the 
communities that the line would affect and 
the potential effects on the environment 
before construction could proceed. 

This was one of two cases that were 
appealed to the Federal Court questioning the 
Agency’s jurisdiction under section 98 of the 
Canada Transportation Act. In the Union 
Carbide proceedings, people opposed to the 
new railway construction argued that the 
Agency's interpretation of its mandate under 
the Act was too narrow because the Agency 
stated that it can only consider the reasonable- 
ness of the line’s location, not the reasonable- 
ness of the line itself. In another case, a 
railway appealed the Agency’s interpretation of 
its mandate, claiming it was too broad because 
the Agency had decided it could include yard 
tracks, sidings, spurs and other auxiliary tracks 
in the definition of a railway line requiring 


construction approval. 


Transfer and Discontinuance 


of Railway Lines 


In its 1997 Annual Report, the Agency 
reported that the transfer and discontinuance 
provisions of the Act appeared, in general, 


to be meeting the intentions of the Act but 


that there were some concerns expressed to 
the Agency about the operation of some of the 
provisions. The survey revealed these concerns 
remain in 1998. 

Sections 140 to 146 of the Act set out the 
process whereby federal railways may transfer 
or discontinue the operation of railway lines 
they no longer choose to operate. The process 
is intended to allow the railway companies to 
dispose of lines in a manner that best meets 
their economic realities, without government 
confirmation through a regulatory process. 

At the same time, the process is designed 
to encourage the creation of short-line rail- 
ways and to preserve governments right to 
obtain railway lines for any purpose at no 
more than the net salvage value of the lines. 

In 1997, the Annual Report listed a total 
of 15 railways transferred between July 1, 
1996 and December 31, 1997. In 1998, 14 
railways were transferred (these are listed in 
Appendix 8). The numbers appear to show 
that new operators are willing to enter the 
railway business in Canada and that mainline 
carriers are interested in entering into business 
arrangements with those operators. Similarly, 
the Act has allowed federal railways to discon- 
tinue operation of unwanted track; in 1998, 
CN discontinued 78 kilometres of track and 
CP discontinued 301 kilometres. 

The survey showed that railways were gen- 
erally satisfied with the discontinuance aspect 
of the process but that some governments 
were dissatisfied with it. Shippers were evenly 
split on the issue of discontinuance. The sur- 


vey also showed that railways were generally 


satisfied with the transfer sections while gov- 
ernments and shippers were not. Certain spe- 
cific problems are outlined in the following 


sections. 


Notice of Impending Transfers 


The Agency has noted in past annual reports 
that the Act does not require carriers to notify 
shippers, municipalities or regulatory bodies 
of any impending transfer to a new owner. 
Without such notice, those parties may not be 
able to prepare for the effects of the transfer. 
According to the survey report, the vast 
majority of all respondents supported a formal 
notice of transfer. This would allow shippers 
to make alternate transportation plans, allow 
municipalities to prepare for the potential eco- 
nomic effects of a change in railway ownership 
and allow regulatory bodies to prepare for 
potential changes in jurisdiction, including 


safety regulation. 


Continuation of Rights 


The Act contains a process for transferring 
railway lines to governments for any purpose 
at no more than their net salvage value, if no 
private party is willing or able to continue 
operating the line as a short-line operator. 
Once a line is transferred to a short-line oper- 
ator outside federal jurisdiction, the govern- 
ments right to obtain such a railway line if 
the service is discontinued may no longer 
exist. The Act also specifies notice periods 


prior to discontinuance which, among other 
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things, assist shippers in planning for their 
transportation needs. Again, once a line is 
transferred out of federal jurisdiction, there 
may be no requirement for a notice period. 
In the survey results, the vast majority of 
shipper, carrier and government respondents 
indicated that they were concerned about 


these issues. 


Evidence of Transfer 


The Act does not require evidence that a rail- 
way line transferred without advertisement 
will actually continue to be operated. Should a 
new owner not be prepared to continue oper- 
ating all or part of the line after the transfer, 
operations on a railway line may be effectively 
discontinued. This could prevent other 
legitimate potential short-line operators from 
successfully bidding for the railway line and 
keeping it operating. It could also prevent a 
government from obtaining the railway line 
if service were discontinued in the future. 
Although it was indicated in some inter- 
views that these were business issues best left 
to the parties involved, most survey respond- 
ents felt that when lines were transferred for 
continued railway operations, there should be 
a requirement to provide evidence that the 


lines would be used for that purpose. 


Time Frames 


In the 1997 Annual Report, the Agency noted 
that many municipal governments were inter- 


ested in purchasing railway lines and that 
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some of them were concerned about the short 
30-day time frame within which governments 
must decide whether to buy a line. The survey 
results indicated that many respondents were 
concerned about time frames. While most 
stated that existing time frames allowed rail- 
ways to dispose of lines in a manner that best 
suited their economic needs, less than half felt 
that the time frames were sufficient to encour- 
age the creation of short lines or to preserve 
the right of governments to obtain lines at no 
more than net salvage value. In addition, more 
than half of all participants surveyed felt that 
the notice of transfer provided in the Three- 
year Plan, which lists the lines railways intend 
to transfer or discontinue, was insufficient 


because the plan was subject to change. 


Net Salvage Value 


The Act stipulates that the Agency may deter- 
mine the net salvage value of a railway line 
upon application by a government or a rail- 
way company, if these parties cannot agree on 
the net salvage value of the line within 90 days 
of the acceptance of an offer. This means that 
a government and a railway company can 
agree to transfer a railway line without know- 
ing the price of the transfer. In the survey and 
on other occasions, different provincial and 
municipal governments have stated that they 
would be interested in provisions that would 
allow the Agency to determine the net salvage 
value prior to acceptance of the railway’s offer 
to transfer the railway line. Far fewer carriers 


surveyed agreed with this statement. 


Another issue related to whether an offer 
and acceptance of a line for transfer could 
include conditions. In a 1997 decision regard- 
ing the City of Guelph and the St. Lawrence 
and Hudson Railway Company, the Agency 
ruled that terms and conditions can be 
attached to an offer or acceptance, providing 
that none of the conditions impede the pur- 
pose of the legislation to ensure an adequate 
process to transfer railway lines to govern- 
ments for no more than net salvage value. 

Two thirds of all survey respondents in all 
three groups said that when a railway compa- 
ny offered a line to a government at net sal- 
vage value, conditions should be permitted in 
the offer. Similarly, three out of every four sur- 
vey respondents stated that when a govern- 
ment accepted a railway’s offer, conditions 
should be permitted in the acceptance. 

In 1998, one new issue pertaining to net 
salvage value arose. Section 146 of the Act 
states, in part, that a railway company’s obliga- 
tions for the railway line end when the sale, 
lease or transfer is complete. In the Guelph 
decision issued in 1998, the Agency found 
that a transfer of a railway line is not complete 
when an offer is accepted or even when net 
salvage value is determined. Rather, the trans- 
fer is complete only upon the actual closing of 
the transaction. For a variety of reasons, a 
transaction may still not be complete long 
after the parties have entered into the agree- 
ment. Until then, the obligations of the rail- 
way to provide service continue indefinitely. 
This raised the question of whether this situa- 


tion allows railways to dispose of their lines 


and their obligations within reasonable time 
frames as the Act intended. 

The Agency is considering providing less 
formal processes for determining net salvage 
value. These processes are expected to facilitate 
agreement on some issues and to allow the 


Agency to make decisions more quickly. 


Segmentation of Railway Lines 


Under the Act, railway companies are free to 
transfer or dispose of a branch line, or any seg- 
ment thereof. Most respondents to the survey 
stated that this freedom is consistent with 
allowing railways to dispose of their assets in a 
manner that best suits their economic needs. 
Some parties are concerned about this freedom 
to segment lines. Less than half of the shippers 
and a third of the governments surveyed felt 
that this freedom encouraged the creation of 
short lines. Similarly, less than half of the ship- 
pers and one third of the governments felt that 
it preserved governments right to obtain lines 
at no more than net salvage value. 

In separate comments to the Agency, some 
parties continue to be frustrated by exclusions 
of portions of a line that include traffic they 
believe would make the entire line a viable 
business opportunity. Similarly, an entire line 
may be a viable opportunity for a short-line 
operator, but portions of it may be listed for 
transfer or discontinuance at different times. 
Potential operators must thus speculate on 
the future plans of the railways and weigh the 
benefits of purchasing one segment against the 


probability of being able to purchase and 
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operate the remaining segments in the future. 
Railways, on the other hand, believe they 

must consider their own economic interests 

when determining which portions of rail lines 


are offered for transfer or discontinuance. 


AIR TRANSPORTATION 


Issues related to the operation of the Act are 
not limited to the provisions concerning rail 
transportation. While there were no major dif- 
ficulties related to the air transportation provi- 
sions of the Act, a number of minor issues 
have come to light as the Agency has gained 


experience with the operation of the Act. 


Advertising and Sale of 
New Air Services (Section 59) 


Section 59 prohibits a company from accept- 
ing bookings and selling transportation before 
it receives a licence for a new air service. This 
concept and a financial fitness test were ele- 
ments of Canada’s 1994 International Air 
Transportation Policy, which was designed 

to protect consumers from new Canadian 
international charter carriers that could sell 
transportation and fail to actually operate a 
charter service. By extending the scope of sec- 
tion 59 to all licensees, the Act has applied the 
prohibition to foreign charter carriers, well- 
established scheduled carriers seeking to add 
new routes, companies bidding on public con- 
tracts and new companies seeking to advertise 
their upcoming service before taking book- 


ings. Although the Agency has successfully 
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dealt with the broad scope of section 59 by 
using its powers to exempt carriers from the 
section’s application where compliance is 
unnecessary, undesirable or impractical, the 
scope of the section should be limited to the 
intent of the consumer protection measures 


set out in the 1994 International Air Policy. 


Exemptions During Emergenctes 


Under the Act, the Agency may, upon applica- 
tion, exempt a person from the requirement to 
hold a licence under the Act. However, in the 
event of a declared emergency or in cases of 
imminent danger of loss of life, health or 
property, there may not be time to make a 
formal application and decision. Furthermore, 
the number of operators seeking to provide 
emergency services may make it impractical to 
issue an exemption to each prospective appli- 
cant, even when each one can be readily iden- 
tified. However, if an unlicensed operator 
operates a publicly available air service with- 
out a valid exemption, the air carrier's insur- 
ance may not cover the operation. 

During the ice storm that hit central 
Canada in January 1998, the Agency was 
advised that several members of the Canadian 
Owners and Pilots Association were planning 
to move supplies to Montreal using private 
aircraft at no charge. In this case, the Agency 
determined that such an operation was not 
publicly available and therefore not subject 
to the air transport provisions of the Act. It 
would be preferable, however, if the Act were 


amended to address the issue. 


CONCLUSION 


In this chapter, the Agency has assessed the 
operation of the Act and difficulties observed 
in administering the Act. This assessment 
was based on the Agency’s own experience. In 
addition, the assessment of the rail provisions 


of the Act was accompanied by information 


gleaned from a survey of the rail transporta- 
tion community on its views regarding those 
provisions. By reaching out and consulting 
with the members of this community and 
others, the Agency is able to gain insight to 
their perceptions of how the Canada 


Transportation Act affects them. 
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CHAPTER 4 


Looking Ahead 


To keep pace with the changes that challenge the transportation industry, the 


Agency continues to evolve. By having the tools, knowledge and mandate 


to be flexible as a regulator, the Agency is able to adapt quickly to 


the changing landscape of transportation in Canada. 


Evolution 


T he regulatory role of the Agency’s prede- 
cessors was effective at a time when the 
transportation industry was highly regulated. 
As the transportation industry evolved into 
today’s deregulated environment, the govern- 
ments policy direction could be best described 
as “not necessarily regulation, but regulation 
when necessary.” Whenever possible, the mar- 
ketplace should prevail without interference. 
The Agency recognizes this principle as it 
carries out its mandate from Parliament. 

In the years ahead, the Agency will continue 
to carry out its responsibilities as an adminis- 
trative tribunal and a regulator. At the same 
time, it will enhance its role as a quasi-judicial 
body by seeking new ways to resolve disputes. 
Openly and informally, it will communicate 
with parties involved in disputes and, when 
possible, help them resolve issues before they 


require adjudication or regulation. 


Flexibility 


Under the leadership of the current Chairman 
and Members, the Agency has made a con- 
scious choice to communicate openly with the 
Canadian transportation community. The 
Agency sees this as a significant step forward 
in becoming more approachable to the people 
and organizations it serves. 

The choice to focus on facilitation and 
broad communications is consistent with 
other government priorities such as citizen 
engagement, cost effectiveness, and open, 
accessible government. As the Agency consults 
with various parties, it learns how to improve 
its approaches to meet their needs. As it 
increases its awareness of the way it is perceived, 
the Agency is better able to explain its role 
and processes. 

From this vantage point, the Agency is look- 
ing forward to contributing to the statutory 


review of the Act, which should help the gov- 
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ernment ensure that transportation in Canada 
continues to be a viable and vibrant industry 


and the backbone of Canadian commerce. 


Bold Steps, More Risk 


The Agency decision to be proactive in ful- 
filling its duties is not always an easy course 
to follow. In trying to achieve the goals of an 
administrative tribunal in less formal ways, 
the Agency will face a number of challenges. 
There are limits to how far Members and staff 
can go in engaging the Canadian public. 

The nature of justice is to be fair to all 
parties. When the Agency communicates with 
parties, informing them of their rights and 
obligations under the Act, it is diligent in 
ensuring that all parties receive the same infor- 
mation and have the same opportunities to be 
heard. All the Agency’s activities are conducted 
impartially and broadly across the entire 
transportation community. The principles of 
natural justice and impartiality must govern 
all of the Agency’s activities. 

The Agency’s survey of the rail transporta- 
tion community showed that even though the 
Agency has been actively communicating with 
many segments of that industry, there is a desire 
for more information. The people surveyed 
indicated they want to hear more about the 
Act, their rights and obligations and the 
Agency's role. Once the process of communica- 
tions starts, it must continue. The transporta- 
tion community expects it and the Agency 
intends to continue being active in its relations 


with those who have a stake in transportation. 
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In the past year, the Agency has consulted 
and communicated more widely to inform 
Canadians and to hear their views so that it 
may do its job more effectively. It has pre- 
pared guidelines on technical areas to inform 
interested parties of their rights and obliga- 
tions under the Act. The Agency is also 
exploring expanded use of alternative methods 
for resolving disputes. These methods will 
help the Agency use its expertise to resolve 
conflicts before they reach the formal complaint 
stage. When disputes do require a formal deci- 
sion, these measures will facilitate decision 
making within the 120-day period. As well in 
1999, the Agency will implement administra- 
tive monetary penalties to enforce regulations 


more effectively. 


1999 


The United Nations has declared 1999 to be 
the International Year of Older Persons. This 
is significant for the Agency, because as the 
number of Canadian seniors increases, there 
will be more people with disabilities who 

will need the services of the Accessible 
Transportation Directorate. To that end, the 
Agency will continue to communicate with 
older Canadians to help them travel with 
greater confidence. It will publish a special 
edition of its newsletter Moving Ahead with 
travel tips and advice for seniors with disabili- 
ties. The Agency will also participate in a 
number of events and exhibitions of particular 
interest to seniors, including the Fourth 


Global Conference of the International 


Federation on Ageing to be held in 1999 in 
Montreal. 

The Agency will also launch the Code of 
Practice for Ferry Accessibility for Persons 
with Disabilities in 1999. Once it is launched, 
there will be codes of practice for the four 
modes of federally regulated transportation in 
Canada. 

In 1999, the marine pilotage review will 
be finalized and recommendations will be 
made for the Minister’s consideration. The 
objective of the review is to ensure that 
Canada has an efficient, viable and safe 
pilotage system that meets the present and 
future expectations and demands of users and 
providers of pilotage services. This will be the 


culmination of a year of consultations with 
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interested and affected parties to resolve some 
outstanding issues in Canadian marine 
pilotage. 

In the upcoming year, the Agency will also 
be prepared to respond to government deci- 
sions arising from the Estey Report on grain 


transportation. 


Conclusion 


In 1998, the Agency has gained a better 
understanding of the needs of members of the 
transportation community in Canada. In the 
year ahead, the Agency will continue to use 
that knowledge to fulfil its objectives to the 
best of its ability. 


APPENDIX 1 


STATUTES AND REGULATIONS 


Statutes and Regulations Currently in Force 


The Agency has sole responsibility for: 


Canada Transportation Act SCO AC LOU 


The Agency shares responsibility to Parliament for the following Acts: 


Access to Information Act RS Clo Some Nell 

Atlantic Region Freight Assistance Act RS CMOS AS 
Canada Marine Act | SC 1995610 

Canadian Environmental Assessment Act SC ia be) Pols 

Civil Air Navigation Services Commercialization Act S.C. 1996, ¢. 20 

Coasting Trade Act HOME Pred wate 

Energy Supplies Emergency Act RS Cn 985, CHE) 

Financial Administration Act Res. 19G5, crit 
Maritime Freight Rates Act RSC 1058526 Mel 
Pilotage Act RS Ce 198 oe en P14 

Privacy Act | RSC 9S, caP221 

Railway Act RES els Re 

Railway Relocation and Crossing Act R.S.C. 1985, c. R-4 

Railway Safety Act R.S.C. 1985, c. 32 (4th Supp.) 
St. Lawrence Seaway Authority Act RSOMOS a Os es 

Shipping Conferences Exemption Act, 1987 RS C9 CM Cra Supp.) 


* The provisions of the Interpretation Act provide that, although these enabling statutes were repealed, their provisions 
still must be applied to all matters pending before the Agency at the time of repeal. Several matters are presently 


outstanding (transitional 1995, c. 17, s. 27) 
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The Agency has sole responsibility for the following regulations: 


Air Transportation Regulations 

National Transportation Agency General Rules 

Personnel Training for the Assistance of Persons with Disabilities Regulations 
Railway Costing Regulations 

Railway Interswitching Regulations 

Railway Third Party Liability Insurance Coverage Regulations 

Railway Traffic and Passenger Tariffs Regulations 

Railway Traffic Liability Regulations 


Uniform Classification of Accounts and Related Railway Records 


The Agency shares responsibility to Parliament for the following regulations: 


Atlantic Region Freight Assistance Regulations * 

Atlantic Region Selective Assistance Regulations * 

Atlantic Regional Special Selective and Provisional Assistance Regulations * 
Carriers and Transportation Undertakings Information Regulations 

The Jacques-Cartier and Champlain Bridges Inc. Regulations 

The Seaway International Bridge Corporation, Ltd. Regulations 


* The provisions of the /nterpretation Act provide that, although these enabling statutes were repealed, their provisions 
still must be applied to all matters pending before the Agency at the time of repeal. Several matters are presently 


outstanding (transitional 1995, c. 17, s. 27) 


7,72 CANADIAN TRANSPORTATION AGENCY 


APPENDIX 2 


When the Canada Transportation Act came into 
force in 1996, two of its sections repealed the 
National Transportation Act, 1987, and the 
Railway Act. The following 12 regulations exist- 
ed under those two acts, but when the acts were 
repealed, these regulations ceased to be in force. 
In 1998, the Privy Council Office, by 
request of the Canadian Transportation 
Agency, made the appropriate notations in the 
Consolidated Index of the Canada Gazette, 
Part II, which lists all current regulations. The 


spent regulations and their functions are: 


¢ Baggage Car Traffic Regulations — govern 
the terms and conditions for handling bag- 
gage belonging to rail passenger ticket 


holders, and address liability considerations. 


¢ Conditions on Passes Approval Order 
(General Order T-29) — list and approve a 
number of terms and conditions respecting 
the issuance of passenger transportation 
passes by seventeen railway companies, 
seven international bridge and tunnel cor- 
porations, and one water carrier. Many of 
these terms and conditions pertain to the 


liability of the issuing companies. 


¢ Free and Reduced Rate Transportation 
Regulations (General Order T-26) — pre- 
scribe the terms and conditions under which 
railway companies are required to offer trans- 
portation free of charge or under reduced 
rates and keep records thereof. They also pre- 
scribe the use of 10 forms to log issued and 


used free passenger fare tickets or passes. 


e Railway Free and Reduced Rate 
Transportation Regulations (General 
Order T-27) — detail some 46 groups or 
categories of individuals to whom free and 
reduced-rate transportation may be offered. 
They further prescribe the terms and condi- 
tions pertaining to the issuance of free pass- 
es or reduced-rate certificates and to the 
format under which periodical returns must 
be filed with the National Transportation 


Agency. 
¢ Railway Act Fees Order — prescribes that 


Special Act railway companies petitioning 
for incorporation or change in charter 
before the Minister of Consumer and 
Corporate Affairs (Minister of Industry) 


must pay fees. 


e Northern Marine Resupply Services 
Regulations — prescribe the information 
that licensees must file with the National 
Transportation Agency to enable the 
Agency to determine whether resupply rates 
contained in tariffs filed by licensees are just 


and reasonable. 


¢ Mackenzie River Area Distances 
Regulations — made pursuant to the 
Transport Act, they prescribe mileage dis- 
tances for formulating tolls and statistics on 
waters in the Mackenzie River Area. The 
Transport Act was revoked pursuant to sec- 
tion 352 of the National Transportation Act, 
1907 
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¢ Railway Lines Abandonment Regulations — 


74 


prescribe the form, manner and timing of 
the process for the abandonment of federal 
railway lines. They set out a code for filing 
notice of intention, relevant costing infor- 
mation and other information sufficient to 
permit the National Transportation Agency 
to conclude whether retaining the railway 


line would be in the public interest. 


Asset and Revenue Determination 
Regulations — Part VII of the National 
Transportation Act, 1987 required that a 
person proposing to acquire a transporta- 
tion undertaking with assets in Canada, or 
gross annual revenue exceeding ten million 
dollars from sales in or from Canada must 
notify the National Transportation Agency 
of the proposed acquisition. These regula- 


tions prescribe the time and manner of 
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determining the value of assets in Canada 
and annual gross revenue from sales in or 


from Canada. 


Part VII Exemption Regulations — set out 
the classes of acquisitions which are exempt- 
ed from the application of Part VII of the 
National Transportation Act, 1987. 


Railway Freight Tariff Regulations — 
prescribe the form and manner in which 
railway freight tariffs are to be issued and 
the information they must contain as 
required by Part III, Division I of the 
National Transportation Act, 1987. 


Railway Advance Payment Regulations — 
provide for advance financial payments to a 
railway company to subsidize the continua- 


tion of various railway operations. 


APPENDIX 3 


THE AGENCY’S ORGANIZATIONAL STRUCTURE 


Executive 


Marie-Paule Scott, Q.C. 
SES General Counsel | a 
: and Secretary 


Gavin Currie 
Director General 
Air and Accessible — 
Transportation Branch 


Seymour Isenberg 
Director General 
Rail and Marine Branch 


Joan MacDonald 
_ Director General 
Corporate Management 
Branch 
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Agreements, Tariffs and 


Enforcement 


D. Western 
Director 


Phone: (819) 997-6643 
Fax: (819) 953-5562 


International Agreements 


F. Rosen 

Manager 

Phone: (819) 953-9793 
Fax: (819) 953-5562 


Tariffs 

G. Danylchenko 
Manager 

Phone: (819) 997-6419 
Fax: (819) 953-5686 


Enforcement 

D. Rennick 

Manager 

Phone: (819) 953-9786 
Fax: (819) 953-5562 


Pacific 

G. King 

800 Burrard Street 
Suite 641 


Vancouver, British Columbia 


V6Z 2V8 
Phone: (604) 666-0620 
Fax: (604) 666-1267 


Western 

L. Brooklyn 

Suite 1100 

9700 Jasper Avenue 


Edmonton, Alberta T5J 4C3 


Phone: (780) 495-6618 
Fax: (780) 495-5639 
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Licensing and Charters 


R. Landry 
Director 


Phone: (819) 953-8761 
Fax: (819) 953-5562 


Licensing 

R. Guerra 

Manager 

Phone: (819) 997-6359 
Fax: (819) 953-5562 


Charters 

S. Boutet 

A/Manager 

Phone: (819) 997-6227 
Fax: (819) 953-5572 


Financial Evaluation 
J. Jacob 

Manager : 
Phone: (819) 997-8960 
Fax: (819) 953-5562 


Central 

M. Pearson 

Suite 702, 269 Main Street 

P.O. Box 27007 

Winnipeg Square Postal Outlet 
Winnipeg, Manitoba R3C 4T3 
Phone: (204) 984-6092 

Fax: (204) 984-6093 


Ontario 

J. Anderson 

Suite 300, 4900 Yonge Street 
Toronto, Ontario 

M2N 6A5 

Phone: (416) 952-7895 

Fax: (416) 952-7897 
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Air and Accessible Transportation Branch 


Accessible 
Transportation 


H. Nadeau 
Director 


Phone: (819) 953-2749 
Fax: (819) 953-6019 


Regulations, Research 
and Analysis 

R. Campeau 
A/Manager 

Phone: (819) 997-0806 
Fax: (819) 953-6019 


Complaints and 
Investigations 

A. Hampel 

Manager 

Phone: (819) 953-9151 
Fax: (819) 953-6019 


Monitoring and Liaison 
C. Stark 

Manager 

Phone: (819) 953-2748 
Fax: (819) 953-6019 


SENIOR INVESTIGATORS, ENFORCEMENT 


Quebec 

R. Laliberté 

Suite 8023 

101 Roland-Therrien Boulevard 
Longueuil, Quebec 

J4H 4B9 

Phone: (450) 928-4173 

Fax: (450) 928-4178 


Atlantic 

B. Mercer 

Unit 109, 1045 Main Street 
Moncton, New Brunswick 
E1C 1H1 

Phone: (506) 851-6950 

Fax: (506) 851-2518 


Rail and Marine Transportation Branch 


Rail Rates Costing and 
Monitoring Directorate 


G. Nera 
A/Director 


_ Phone: (819) 997-4914 
Fax: (819) 953-5564 


Freight Division 

B. Hennessy 
Manager 

Phone: (819) 953-9912 
Fax: (819) 953-5564 


Cost Determinations 
F. Urban 

Manager 

Phone: (819) 953-9918 
Fax: (819) 953-5564 


Financial and Costing 
Systems Analysis 

C. McClellan 
A/Manager 

Phone: (819) 997-6105 
Fax: (819) 953-5564 


Grain Division 

J. Riegle 

Manager 

Phone: (819) 997-6542 
Fax: (819) 953-5564 


Rail and Marine 
Complaints and Audit 
Services 


P. Juneau 
Director 


Phone: (819) 953-0374 
Fax: (819) 953-5564 


Marine Complaints and 
Investigations 

D. Pilon 

Manager 

Phone: (819) 997-8354 
Fax: (819) 953-5686 


Rail Complaints and 
Investigations 

W. Kay 

Manager 

Phone: (819) 997-1081 
Fax: (819) 953-5564 


Audit Services and 
Statistical Analysis 

J. Glandon 

Manager 

Phone: (819) 997-1218 
Fax: (819) 953-5564 


Rail Infrastructure 


Il. Spear 
Director 


Phone: (819) 953-0327 
Fax: (819) 953-8353 


Engineering and 
Environmental Services 
P. Lacoste 

Manager 

Phone: (819) 953-2117 
Fax: (819) 953-8353 


Dispute Resolution 

G. Gordon 

Manager 

Phone: (819) 953-0328 
Fax: (819) 953-8353 


Approvals and 
Determinations 

K. Rochon 

Manager 

Phone: (819) 953-0365 
Fax: (819) 953-8353 
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APPENDIX 4 


CASES BEFORE THE FEDERAL COURT 


Cases Decided in 1998 


Transport Loupage Inc. v. National 
Transportation Agency 

Federal Court of Appeal 

Court File No.: A-622-95 


Appeal from National Transportation Agency 
Letter-decision dated August 29, 1994, in 
which the National Transportation Agency 
denied subsidy payments to Transport 
Loupage Inc. on outstanding subsidy claims, 
and recommended that payments made to the 
carrier under the Atlantic Regional Special 
Selective and Provisional Assistance 
Regulations between the time of carrier and 
shipper restructuring in January 1990 and the 
National Transportation Agency's audit in 
April 1993, be repaid by the Corporation. 

The appeal was dismissed by the Federal 
Court of Appeal on January 21, 1998. 


Transport Loupage Inc. v. National 
Transportation Agency 

Federal Court of Appeal 

Court File No.: A-688-95 


Application for mandamus ordering the 
National Transportation Agency to pay the 
sum of $30,902.10 to Transport Loupage, 
pursuant to the Atlantic Regional Special 
Selective and Provisional Assistance 
Regulations. 

The application for mandamus was dis- 
missed by the Federal Court of Appeal on 
Janiiary 211998. 
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The Municipality of Metropolitan Toronto v. 
Canadian National Railway Company 
Federal Court of Appeal 

Court File No.: A-1029-96 


| Appeal from Canadian Transportation Agency 


Decision No. 482-R-1996 and Order No. 
1996-R-358, both dated August 29, 1996, 
which ordered that the costs of installation 
and future maintenance of the fencing along 
CN’s right-of-way and track of a portion of 
the Bala Subdivision, in the Municipality of 
Metropolitan Toronto should be shared 
equally between CN and the Municipality 
of Metropolitan Toronto. 

The appeal was heard in Toronto on 


| June 4, 1998, and the judgment of the court 
was rendered on August 14, 1998. The appeal 


was dismissed. 


J. Normand Wong v. Her Majesty the Queen 
in Right of Canada as represented by the 
National Transportation Agency 

Federal Court — Trial Division 

Court File No.: T-3255-90 


Claim for monetary compensation arising out 
of an alleged breach of contract for services 
entered into by the Plaintiff with the National 
‘Transportation Agency on May 17, 1990. 

By Order of the Federal Court — Trial 
Division dated November 25, 1998, this 


action was dismissed for delay. 


Cases Pending in 1998 


Canadian American Railway Company v. 
National Transportation Agency 

Federal Court of Appeal 

Court File No.: A-488-96 


Appeal from National Transportation Agency 
Letter-decision dated November 20, 1995, 
which required the Canadian American 


Railway Company to apply for a Certificate of : 


Fitness in accordance with the terms specified 
in section 12 of the Railway Act. 


Via Rail Canada Inc. v. National 
Transportation Agency and Jean Lemonde 
Federal Court of Appeal 

Court File No.: A-507-96 


Appeal from National Transportation Agency 
Order No. 1995-R-491 and Decision No. 
791-R-1995, both dated November 28, 1995, 
in the matter of an application by Mr. Jean 
Lemonde, on behalf of Minikami (Club de 
mini Basket-ball en fauteuil roulant “Les 
Kamikazes”), pursuant to subsection 63.3(1) 
of the National Transportation Act, 1987. 


Canadian National Railway Company v. Eagle 
Forest Products Limited Partnership 

Federal Court of Appeal — 

Court File No.: A-731-97 


Appeal from Canadian Transportation Agency 
Decision No. 457-R-1997 and Order No. 
1997-R-453, both dated July 17, 1997, in 
the matter of a complaint by Eagle Forest 


: Products Limited Partnership pursuant to sub- 
- section 116(1) of the Canada Transportation 
Act alleging that CN failed to fulfil its com- 

: mon carrier obligations to provide adequate 

: and suitable accommodation for delivering 
traffic originating from its mill in Miramichi, 


: in the province of New Brunswick. 


: Canadian National Railway Company v. 


Gordon Moffatt, Her Majesty in Right of the 


| Province of Newfoundland and Labrador and 
: the Canadian Transportation Agency 

| Federal Court of Appeal 

— Court File No.: A-385-98 


_ Appeal of Agency Letter-decision No. LET-R- 
: 337-1007 dated December 17, 1997, in the 
: matter of a request from Mr. Gordon Moffatt 
… for the submission of a matter for final offer 


arbitration, pursuant to Part IV of the Canada 


Transportation Act. 


: Marilyn Sharp v. Canadian Transportation 
- Agency and Canadian Pacific Railway 

| Company 

: Federal Court of Appeal 

Court File No.: A-549-98 


| Appeal of Agency decision No. 178-R-1998 
| and Order No. 1998-R-194, both dated 

: April 21, 1998, which approved an applica- 
: tion by Canadian Pacific Railway Company 
| pursuant to section 98 of the Canada 


Transportation Act for approval of the con- 


_ struction of a proposed line of railway near 
: Prentiss, Alberta. 
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Corporation of the City of Windsor v. 
Canadian Pacific Railway Company and 
Shergar Developments Inc. 

Federal Court of Appeal 

Court File No.: A-649-98 


Appeal of Agency Decision No. LET-R-210- 
1998 dated July 16, 1998 regarding a com- 
plaint by the Corporation of the City of 
Windsor regarding Canadian Pacific Railway 
Company failure to comply with the rail line 
abandonment provisions of the National 
Transportation Act, 1987 as they pertain to 


maintenance obligations for the University 


Avenue and Riverside Drive bridges at mileages — oe 
: The Privacy Commissioner of Canada v. 


112.40 and 112.60 of the former Windsor 
Subdivision, in the City of Windsor and a 
request that Canadian Pacific restore these 
bridges to their former condition as streets, 
pursuant to the Canada Transportation Act. 


Canadian National Railway Company v. 
Canadian Transportation Agency. 
Federal Court of Appeal 

Court File No.: 98-A-34 


Application for leave to appeal Agency 
Letter-decision No. LET-R-238-1998 dated 
September 9, 1998, which required the 
Canadian National Railway Company to file 


an application pursuant to section 98 of the 


Canada Transportation Act for Agency approval : 


to construct the Edmonton Intermodal Yard 


Facility. 
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Iqaluit Chamber of Commerce v. Bradley Air 
Services Limited 

Federal Court of Appeal 

Court File No.: 98-A-38 


| Application for leave to appeal Agency 
: Decision No. 437-A-1998 dated September 2, 


1998, which found that Bradley Air Services 
Limited operating as First Air and/or 
Ptarmigan Airways has not imposed an unrea- 
sonable basic fare or unreasonable increase in 


the basic fare since October 1995 in respect of 


: domestic services it operates to/from Iqaluit. 


Canada Labour Relations Board 
Federal Court of Appeal 
Court File No.: A-685-96 


| Application for leave to appeal the judgment 


of the Trial Division of the Federal Court of 
Canada delivered on August 12, 1996, relat- 
ing to the refusal of access to an individual of | 


: personal notes taken by Board members dur- 


ing a hearing. 


Note: This case does not involve a decision of the 


| Agency. The Agency is simply an intervenor in 


this case. 
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Rail and Marine Branch 


° 1998-1999 Maximum Rate Scale 
¢ Determining Net Salvage Value — A Guide on the Transfer of Railway Lines to Governments 


¢ Information for Shippers and Carriers — Guidelines for the Interpretation of “Substantial 


Commercial Harm” 
¢ Rail Complaints — What you need to know 
+ Final Offer Arbitration 
+ Uniform Classification of Accounts and Related Railway Records 


Air and Accessibility Branch 


+ Moving Ahead — Special Issue for Travel Agents 
+ Taking Charge of the Air Travel Experience — A Guide for Persons with Disabilities 


+ Code of Practice: Passenger Rail Car Accessibility and Terms and Conditions of Carriage by Rail of 
Persons with Disabilities 
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APPENDIX 6 


Canadian Association for 
Community Living 
e C. Laurin-Bowie 


e A. Kayal 


Canadian Association 
of the Deaf 
e E. Richman 


Canadian Association of 
Independent Living Centres 
e P MacGrath 


Canadian Council of 
the Blind 

° J. Bullen 

° J. Rempel 


Canadian Hard of Hearing 
Association 
e C. Cantlie 
eC PoCarter 


Canadian National Institute 
for the Blind 

° T. Keough 

° F Cutler 

e J. McDonald 


Canadian Paraplegic 
Association 
° E. Boyd 


Confédération des 
organismes provinciaux 
de personnes handicapées 
au Québec (COPHAN) 

° R. Desjardins 


AGENCY ADVISORY COMMITTEE 


AND WORKING GROUP PARTICIPANTS 


: Council of Canadians 
: with Disabilities 

: ¢ E, Norman 

: + A. Bridgeman 


: Easter Seals/March of 
Dimes National Council 
iy W.A. Hoch 


Institut Nazareth et 
Louis-Braille 
e P Ferland 


Kéroul 


oR Bedard 
- ° M. Tremblay 


: One Voice Seniors 
ee R. Hammond 


: Regroupement des 

: aveugles et amblyopes 
: du Québec (RAAQ) 

: + Y. Provencher 


Private Citizen 
ey hae 


3 e P Dawson 


Consultant 
| ¢ B. McCannell 


| Air Canada 
“Meck. Arcand 
nec stanyer 


: Air Transport Association 
. of Canada 
_ + H. Goldberg 
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. Algoma Central Railway Inc. 
. + WJ. McComb 


_ Association of Canadian 
Travel Agents 

: + K. Landry 

: + D. Redmond 


: Association québécoise des 
: transporteurs aériens inc. 
Me:BTJenner 


| Bombardier 
* A. Paquet 


| Canadian Airports Council 
_ ° M. Sigler 


| Canadian Airlines 
International 
: e M. McRae 


Canadian Ferry Operators 
Association 


: ¢ B. Harbidge 


Canadian Ferry Operators 
_ Association 
_ © B. Harbridge 


: Canadian Institute of Travel 
: Counsellors 

: + R. Evans 

: ¢ S. Crowhurst 


| First Air 
pas G. Plexman 


Edmonton Regional 
. Airports Authority 
: + G. Myrehaug 


Marine Atlantic 
° B. Harbidge 


Railway Association of 
Canada 
° R.H. Ballantyne 


VIA Rail Canada Inc. 
° R. MacDonald 


Canadian Human Rights 
Commission 
° H. Goldberg 


: Government of 

: Newfoundland and 
: Labrador 

_ + S. Bugden 


: Human Resources 
: Development Canada 


: ° M. Regnaud 


: Transport Canada 


Airworthiness Standards 
e M. Khouzam 


Ferry Policy & Programs 
° L. Cadieux 
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Marine Regulatory 
Directorate 


e C. Hunter 


Cabin Safety Standards 
° E Wokes 


Accessible Programs 


e L. Greenblatt 


Transportation 
Development Centre 
° B.A. Smith 

° R. Nishizaki 


: Treasury Board Secretariat 
: + R. Hodgins 
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APPENDIX 7 


Algoma Central Railway Inc. 
Arnaud Railway Company 


Bangor and Aroostook Railroad Company 
(Van Buren Bridge Company) 


Burlington Northern and Santa Fe Railway 
Company (Burlington Northern (Manitoba) 
Ltd. and Burlington Northern and Santa Fe 
Manitoba, Inc.) 


Canadian American Railroad Company 
Canadian National Railway Company 


Canadian Pacific Railway Company 


Cape Breton Development Corporation doing 


business as Devco Railway 
Chemin de fer de la Matapédia Inc. 


Consolidated Rail Corporation (St. Lawrence 
and Adirondack Railway Company) 


CSX Transportation Inc. (Lake Erie and 
Detroit River Railway Company Limited) 


Eastern Maine Railway Company 

Essex Terminal Railway Company 
Goderich-Exeter Railway Company Limited 
Hudson Bay Railway Company 
International Bridge and Terminal Company 


Maine Central Railroad Company and 
Springfield Terminal Railway Company 
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CANADA'S FEDERAL RAILWAY COMPANIES 


AS OF DECEMBER 31, 1998 


Minnesota, Dakota & Western Railway 
Company 


National Railroad Passenger Corporation 


(Amtrak) 

Nipissing Central Railway Company 
Norfolk and Western Railway Company 
Okanagan Valley Railway Company 
Ottawa Central Railway Inc. 


Pacific and Arctic Railway and Navigation 
Company/British Columbia Yukon Railway 
Company/British Yukon Railway Company 
Limited carrying on business as or proposing 
to carry on business as White Pass & Yukon 
Route 


Quebec North Shore & Labrador Railway 
Company 


RaiLink Canada Ltd. 
Sault Ste. Marie Bridge Company 


St. Lawrence & Atlantic Railroad (Québec) 


Inc. 


Union Pacific Railroad Company 


Dibie oi 
| Wabush Lake Railway Company, Limited 


| Waterloo-St. Jacobs Railway Company 


Limited 


APPENDIX 8 


LINES TRANSFERRED FROM FEDERAL RAILWAYS, 1998 


Transferred from Canadian National Railway Company (CN) — January 1, 1998, to December 31, 1998 


(Route kilometres including spur kilometres) 


Company Assuming Operations Province Kilometres 
RaiLink Canada Ltd. - Mackenzie Northern AB 1028.8 
Southern Rails Cooperative Ltd. SK 55.8 
Barrie-Collingwood Railway ON 48.9 
VIA Rail Canada Inc. ON/QC 116.5 
St. Thomas and Eastern Railway Company ON 54.1 
Goderich-Exeter Railway Company Limited ON 174.9 
Ottawa Central Railway Inc. ON 142.5 
Chemin de fer de la Matapédia Inc. QC/NB 171 
Mirabel Railway Inc. OG 2072 
St. Lawrence & Atlantic Railroad (Québec) Inc. QC 150.7 
New Brunswick East-Coast Railway Company Inc. NB 344.2 


Transferred from Canadian Pacific Railway Company (CP) — January 1, 1998, to December 31, 1998 


Company Assuming Operations Province Kilometres 
Okanagan Valley Railway Company BC 74.5 
E&N Railway Company (1998) Ltd. BC 285.8 
Huron Central Railway Inc. ON 54.4 
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APPENDIX 9 


DISCONTINUED LINES, 1998 


RAIL SUBDIVISION FROM TO MILES FROM  MILES TO TOTAL EFFECTIVE PROV. 
: DATE 

CN LONGUE POINTE SPUR H.B. 127.70  Pointe-aux- 0 0.9 0.9 1/6/98 QC 

Joliette Trembles 

CN BIG RIVER Tobey Big River 31.5 51232 19.82 1/22/98 SK 

CN NEWMARKET Bradford Barrie 42.28 63 20.7 21/25/98 ON 

CN QUAI DE RIMOUSKI H.B. 122.9 Mont Rimouski 0 1.6 1.6 4/27/98 QC 
SPUR 

CN OSHAWA RAILWAY H.B. 300.24 Kingston 0.2 23h 2.88 4/27/98 ON 
SPUR 

CP WHITEFOX Choiceland Meath Park 28.4 63.6 oo 2/6/98 SK 

CF AMULET Amulet Crane Valley 0 38.6 38.6 3/11/98 = SK 

CP MELFORT Naicam Simm 49.5 56.3 6.8 1/27/98 SK 

CP PENNANT Wickett Hazlett 0 19.5 195 4/9/98 SK 

CP BROMHEAD Southall Minton 35 79.1 44.1 8/4/98 SK 

CP MACLEOD Claresholm Fort Macleod 83.8 105.8 22 5/20/98 AB 

ce PRESCOTT Manotick Kemptville 8.1 728.3 20.13 6/16/98 ON 

cP WESTMOUNT Greene St. Richelieu St. 0 0.7 0.7 1/28/98 QC 
(St-Henri Yard) 

CN LAMPMAN Bienfait Estevan 86.3 88.9 2.6 11/3/98 SK 

CN MONTMAGNY Harlaka Saint-Romuald 11135 119.12 777 2/21/98 QC 
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EXECUTIVE SUMMARY 


D: uring the four-year history of the Canada Transportation Act (the 
Act), the Canadian transportation sector has continued to evolve. The 
Canadian Transportation Agency has adapted to these changing needs and 
times in an effort to assist the Canadian transportation industry and its users. 


The Agency is an independent, quasi-judicial, administrative tribunal res- 
ponsible for making decisions on a wide range of matters affecting Canadian 
transportation in the air, rail and marine sectors. It has the authority to 
resolve various rate, service, and other types of transportation complaints, and 
can encourage parties to resolve disputes informally when appropriate. 


In addition, among other activities, the Agency issues licences to air carriers 
and certificates of fitness to railways; acts as the aeronautical authority for 
Canada on matters related to the economic regulation of air carriers; and orders 
the removal of undue obstacles to the mobility of persons with disabilities within 
the federally regulated transportation network. 


The Agency’s responsibilities are many and varied. Subsection 42(1) of the 
Canada Transportation Act requires the Agency to report annually on its 
activities. A full description appears in Chapter 2 of this report. This year, the 
Agency’s major activities included 


e reviewing the marine pilotage system; 

e providing input to recommendations for reforming the grain handling and 
transportation system; 

e providing advice to assist in developing legislation to respond to a possible 
merger between Air Canada and Canadian Airlines; 

e informing persons with disabilities and seniors about accessibility in travel; 

e releasing the Code of Practice for Ferry Accessibility for Persons with 
Disabilities; 

e ensuring that air carriers had adequate liability insurance to handle any 
Y2K-related claims; 

e implementing an administrative monetary penalties program; and 

e laying the foundation for a new alternative dispute resolution system. 


Subsection 42(2) of the Act requires the Agency to assess the operation of the 
Act. Chapter 3 of this report provides an assessment of the difficulties the 
Agency has encountered in the administration of the Act, which include 
concerns that 


e time limits for making decisions, specified in the Act, may give the Agency 
or other parties insufficient time to resolve issues; 

e procedural matters raised during the final offer arbitration process may 
jeopardize the ability to conclude a fair process; 
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e the definition of a “federally regulated railway” is unclear; 

e the transfer and discontinuance provisions for railway lines may hamper con- 
tinuation of railway service, the railways’ ability to dispose of their lines and 
obligations within a reasonable time frame, or the ability of municipalities to 

acquire railway lines for any purpose; and 

e the provisions under the law governing the advertising, sale and discontinu- 
ance of certain air services may need slight revisions. 


This Agency annual report is the last one to be tabled in Parliament before the 
Minister of Transport begins his statutory review of the Act, which is expected 
to start in summer 2000. The information in Chapter 3 should prove valuable to 
the Minister during this exercise. 


As well as summarizing the past year, this annual report also describes activities 
the Agency plans to undertake in the near future. Outlined in Chapter 4, these 
activities include 


e its involvement with the upcoming review of the Act; 

e administering fee disputes between port authorities and port users; 

e conducting a new survey of travellers with disabilities, to get a clearer picture 
of how well the transportation system responds to their needs; 

e modifying its role regarding air transportation to reflect changes in the Act; 

e continuing to develop and implement an alternative dispute resolution mech- 
anism; 

¢ supporting the federal government’s efforts to improve access and service 
using innovative information technologies; and 

e updating its strategic plan. 


In its third full year of operation, the Agency kept abreast of change in the 
transportation sector. In its actions and decisions, it was sensitive to changes as 
they occurred in the international arena and across Canadian society as a whole. 
As the Agency heads into 2000, it will continue to cross the country to listen to 
the views of transportation providers and users, and will continue to urge 
Canadians to provide feedback through surveys, newsletters, toll-free telephone 
lines, the Internet and other means. By using the tools available to it, the 
Agency will continue to help the transportation sector respond to challenges 
sweeping across the industry. It will also continue to help users of the trans- 
portation system make their needs known and resolve differences with service 
providers. 


The Agency remains committed to constantly building on its transportation 
knowledge base. This expertise will serve it well as it works towards an efficient, 
accessible transportation network for all Canadians — as it continues to move 
with the times. 
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Moving with 
the Times 


1999 was the Canadian Transportation 
Agency’s third full year of operation and 
a year that saw great changes to 
Canada’s transportation sector. 


INTRODUCTION 


I n 1999, the Canadian Transportation 
Agency’s third full year of opera- 
tion, the Agency continued to refine the 
way it administers the provisions of the 

Canada Transportation Act (the Act). It 
made further progress in using education 
and consultation to support its role as a 
transportation regulator and administra- 
tive tribunal. In addition, it responded to 
many changes in the rapidly evolving 
transportation sector. 


e Throughout the year the Agency con- 
ducted extensive consultations and 
submitted a series of recommendations 
to the Minister of Transport for 
improvements to the marine pilotage 
system. 

e The Agency ensured that all licensed 
Canadian and foreign air carriers con- 
tinued to maintain adequate liability 
insurance that would not be affected 
by Y2K-related claims, in accordance 
with the Act. 

e The Agency increased its efforts to 
inform seniors about accessibility in 
travel, as part of the International Year 
of Older Persons. 
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In June, the Agency prepared A Report 

on the Movement of Western Grain, for 

use in Mr. Arthur Kroeger’s review of 
the grain transportation and handling 
system in Canada. 

e Also in June, the Agency released 
its third voluntary code, the Code 
of Practice for Ferry Accessibility 
for Persons with Disabilities. 

e In the fall, proposals were made to 
restructure Air Canada and Canadian 
Airlines International. Agency staff 
worked with Transport Canada staff 
in developing appropriate legislation 
to respond to such a merger. 

e In November, the Agency’s new admin- 
istrative monetary penalties came into 
force, allowing the Agency to better 
tailor sanctions for non-compliance 
with air transportation regulations to 
the nature of the violation. 

e In concert with certain clients, and as 

part of a government-wide initiative, 

the Agency began exploring alternative 
dispute resolution (ADR) as a less for- 
mal way to settle disputes. It established 
an ADR Advisory Committee, with 
representatives from industry, to help 
it design an ADR system and 

conduct a pilot project. 


e In December, the Agency received its 
first complaint regarding port fees 
under the new provisions of the 
Canada Marine Act. 


MANDATE 


The Agency is an independent, quasi-judi- 
cial, administrative tribunal responsible for 
making decisions on a wide range of 
matters affecting Canadian transportation. 
The Agency’s mandate to make decisions 
extends to issuing licences to air carriers 
and certificates of fitness to rail carriers, 
and includes a dispute resolution authority 
over some transportation rate and service 
complaints. The Agency is also the aero- 
nautical authority for Canada on matters 
related to the economic regulation of air 
carriers. Within the federally regulated 
transportation network, the Agency has 
the authority to remove undue obstacles to 
the mobility of persons with disabilities. 


The Agency is an economic regulator and 
uses its regulatory authority in conjunc- 
tion with its dispute resolution powers. 
Where appropriate, the Agency encourages 
parties to resolve disputes informally. 
Because its investigative and adjudicative 
powers are largely complaint driven, the 
Agency has taken steps to help more ship- 
pers, carriers, travellers, municipalities and 
others affected by federal transportation to 
fully understand the Agency’s roles and 
responsibilities, and their rights under the 
Act. Therefore, its communications and 
consultation activities are an important 
facet of the Agency’s work. The Agency 
has made concrete efforts to explain the 
workings of Canada’s transportation legis- 
lation and to describe the Agency’s 
processes to Canadians. The Agency also 
asks for and listens to opinions on regu- 
latory changes that will affect the trans- 
portation industry. 


AGENCY PROCESSES 
AND STRUCTURE 


The Chairman (who serves as chief 
executive officer), the Vice-Chairman, 
five other Members and 245 staff make 
up the Agency. 


Complaints drive many of the Agency’s 
processes, so the Agency has developed 

a way to handle complaints quickly, 
effectively and fairly. A panel of at least 
two Members determines how to deal 
with each application or complaint. Once 
all parties have filed their pleadings, 
Agency staff do any analysis required. 
The Members consider the matter from 
economic, legal and operational perspec- 
tives, then issue a decision. Under the Act, 
this decision-making process must take 
no longer than 120 days, unless the par- 
ties agree to an extension. Anyone may 
request copies of these decisions, as well 
as rules, orders and regulations. Most 
decisions and orders are also available on 
the Agency’s Web site at www.cta.gc.ca. 


The Agency uses its regulatory authority in 
conjunction with its dispute resolution powers. 


The Canada Transportation Act outlines 
the Agency’s primary legislative responsi- 
bility. The Agency also shares responsi- 
bility with other government departments 
and agencies for a number of other acts, 
including the Canada Marine Act, the 
Pilotage Act, the Canadian Environmental 
Assessment Act, the Coasting Trade Act 
and the Railway Safety Act. It is also 
solely or partly responsible for various 
regulations related to these acts (see 
Appendix 1). 


The Agency is divided into four branches, 


which support and advise the Agency 
Members: the Air and Accessible 
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Transportation Branch; the Rail and 
Marine Branch; the Legal Services and 
Secretariat Branch; and the Corporate 
Management Branch (see Appendix 2 for 
an organizational chart). 


Most Agency decisions and publications are 
available on its Web site at www.cta.gc.ca. 


The Air and Accessible Transportation 
Branch processes licenses and charter 
permit applications from Canadian and 
foreign air carriers, and is involved in 
enforcing Agency licensing requirements. 
It also helps negotiate and implement 
international air agreements, and admin- 
isters international air tariffs. The branch 
handles general consumer complaints 
related to air travel. In addition, this 
branch helps to ensure that all modes 

of federally regulated transportation are 
accessible to persons with disabilities, 
and deals with accessibility complaints 
related to air, rail, marine or extraprovin- 
cial bus travel. 


The Rail and Marine Branch deals with 
rate and service complaints arising in 
the rail and marine industries, as well as 
disputes between railway companies and 
other parties over railway infrastructure 
matters. It also processes applications for 
certificates of fitness for the proposed 
construction and operation of railways. 
As well, it helps the Agency determine 
regulated railway interswitching rates 
and the maximum rate scale for the 
movement of western grain; assists in 
developing costing standards and regula- 
tions; and audits railway companies’ 
accounting and statistics-generating 
systems, as required. 
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The Legal Services and Secretariat Branch 
publishes and distributes the Agency’s 
decisions and orders; in 1999, the Agency 
issued 729 formal decisions and 632 
orders. It also provides legal advice with- 
in the Agency and represents the Agency 
before the courts. Branch staff also assist 
with the conduct of Agency meetings and 
hearings, and help develop and apply 
Agency procedures and regulations. See 
Appendix 3 for a list of Agency decisions 
appealed to the Federal Court in 1999. 


The Corporate Management Branch sup- 
ports the overall function of the Agency 
by providing corporate services related to 
human resources, planning, finance, 
informatics, the library and records. 


COMMUNICATING WITH 
CANADIANS 


Communications is an important part 

of the Agency’s activities. The goal of 
the Agency’s communications strategy is 
to ensure that Canadians interested in 
transportation understand their rights, 
their obligations and the Agency’s role 
under the Canada Transportation Act, 
other federal legislation and the regulato- 
ry framework they provide. Agency staff 
regularly look for new opportunities for 
Agency staff and Members to meet with 
transportation users and providers across 
Canada to exchange information with 
them. Members and staff consult with 
shippers, carriers, trade associations and 
other levels of government to discuss 
issues of concern and potential solutions; 
participate as guest speakers or panel 
members at national or international 
transportation events; and develop and 
distribute guidelines on a variety of 
issues to assist those who may interact 
with the Agency, now or in the future. 


The Agency publishes brochures and 
booklets; it sends out news releases and 
responds to requests for information; it 
operates a Web site; and the Agency par- 
ticipates in events across Canada to meet 
face-to-face with Canadians and answer 
their questions directly. Speeches, toll- 
free numbers and seminars are other 
ways the Agency gets its message out. 
Because the Agency has diverse audi- 
ences with varying needs, it provides its 
information in many formats, including 
paper, electronic, braille and audiocas- 
sette formats. 


In addition to sending each decision 

and order to the parties involved, the 
Agency’s Secretariat sent them to inter- 
ested law firms, companies and individu- 
als who subscribe to a list maintained by 
the Agency. The Agency also distributed 
its 1998 Annual Report to Canadians and 
other interested parties the world over. 


The Head of the Public 
Service Award 


In 1999, Accessible Transportation Directorate 
(ATD) staff were nominated for the Head of 
the Public Service Awards. The purpose of the 
award is to recognize people within the feder- 
al public service “whose outstanding leader- 
ship, creativity and commitment make possi- 
ble the effective administration of our democ- 
ratic system of government.” In the document 
nominating ATD for the Excellence in Policy 
category, it noted that the ATD makes policy 
relevant to Canadians by taking innovative 
and bold approaches to bring policy-making 
as close as possible to those affected. The 
nomination, supported by letters of endorse- 
ment from the Air Transportation Association 
of Canada, the Government of Newfoundland, 
and the Canadian Paraplegics Association, 
noted how the ATD consults fully and openly. 


AGENCY MANAGEMENT 


In 1999, the Agency continued to foster 
its ability to respond to a changing 
transportation environment. As part 

of its strategic plan, the Agency regu- 
larly monitored the activities it under- 
took to achieve its objectives. It made 
progress on all fronts. For example, an 
important component of the strategic 
plan is to establish itself as a facilitator 
in the Canadian transportation system. 
The Agency has maintained its efforts 
to do so. 


In its internal management, the Agency, 
like other government departments, par- 
ticipated in the Universal Classification 
System (UCS), which seeks to simplify 
and make consistent the way work is 
described and valued within the federal 
public service. As well, it successfully 
ensured that its information systems 
greeted the year 2000 with minimal 
disruption to users. It also continued 

to build on the expertise and dedication 
of its employees. 


THE 1999 ANNUAL REPORT 


The Agency’s annual report provides a 
record of the Agency’s work and responds 
to the requirements of the Act. 


Chapter 2 describes the Agency’s 
activities in 1999. 


Chapter 3 discusses the operation of 
the Act and difficulties the Agency has 
encountered in administering the Act. 


Chapter 4 outlines the issues the Agency 
expects to face in the near future. 
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Agency 
Activities in 
1999 


This chapter summarizes the Agency’s 
work in the past year. For additional 
information, including the text of Agency 
decisions, please visit the Agency’s Web 
site at www.cta.gc.ca. 


MARINE TRANSPORTATION 


T he Agency acts as an economic re- 

gulator for certain marine activities. 
Through its powers and often in response 
to a complaint, the Agency determines 
whether tariffs, tolls and fees are unjust, 
unreasonable, discriminatory or prejudicial 
to the public interest. The Agency also 
protects the interests of Canadian vessel 
operators when dealing with applications 
to use foreign vessels in Canada, while 
allowing foreign equipment to be used 
when suitable Canadian vessels are not 
available. 


CANADA MARINE ACT 

The 1998 Canada Marine Act (CMA) modi- 
fied the structure and regulation of the 
marine industry in several ways. Notably, 
it established port authorities, divested cer- 
tain ports and harbours, commercialized 
the St. Lawrence Seaway, amended the 
Pilotage Act, and resulted in other changes 
related to maritime trade and transport. 


Ports 
The CMA created new administrative 
structures for major ports in Canada. 
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These new entities can establish fees for 
using their infrastructure and facilities, 
and for the services they offer. If the 
Agency receives a complaint that a fee is 
unjustly discriminatory, it has a mandate 
to investigate. 


The 1998 Canada Marine Act (CMA) modified 
the structure and regulation of the marine 
industry in several ways. 


In December 1999, Halterm Limited filed 
a complaint with the Agency, alleging 
that the Halifax Port Authority had 
breached its obligations under sections 
49 and 50 of the CMA. This new section 
of the CMA prohibits port authorities 
from unjustly discriminating among 
users of the port, giving an undue or 
unreasonable preference, or subjecting 
them to an undue or unreasonable disad- 
vantage. The Port of Halifax will respond 
to this complaint in 2000, and then the 
Agency will investigate the complaint. 


St. Lawrence Seaway 
The CMA gave the Minister the authority 


to enter into contracts with the 

St. Lawrence Seaway Management 
Corporation (SLSMC), which took over 
operational responsibility for the Great 
Lakes—St. Lawrence Seaway system. 

The SLSMC can establish its own fees 
for the use of any property, service, right 
or privilege. It must file these tariffs with 
the Agency, which can investigate any 
allegations that a fee is unjustly discrimi- 
natory. The Agency did not receive any 
complaints on this matter during 1999. 


Federal Bridge Corporation 

The CMA abolished the St. Lawrence 
Seaway Authority, which had managed 
a number of high-clearance bridges 
spanning the St. Lawrence River that 
were not related to Seaway navigation. 
The CMA transferred this function to the 
new Federal Bridge Corporation. Its two 
subsidiaries — the International Bridge 
Corporation, and the Jacques Cartier and 
Champlain Bridges Corporation — man- 
age several federal bridges and other 
properties. If the Agency receives a com- 
plaint that a fee set by a bridge corpora- 
tion is unjustly discriminatory, it can 
examine it. In 1999, the Agency did not 
receive any complaints regarding fees 
set by the bridge corporations. 


PILOTAGE ACT 

Pilotage authorities establish their 
tariffs under the Pilotage Act. Anyone 
who believes the proposed tariffs are 
prejudicial to the public interest may 
file an objection with the Agency, within 
30 days of the tariffs publication in 

the Canada Gazette. The Agency must 
then investigate the complaint and issue 
a decision within 120 days, unless the 
parties agree to an extension. 


The Atlantic Pilotage Authority pub- 
lished a proposed tariff in December 
1998 to increase pilotage charges in 
non-compulsory areas of Newfoundland 
and Labrador by 3 percent. In January 
1999, the Newfoundland and Labrador 
Department of Works, Services and 
Transportation objected to the proposal 
on the basis that, given economic condi- 
tions and the financial stability of the 
Authority, the proposal should not be 
approved. In May 1999, the Agency 
decided that the tariff proposal was not 
prejudicial to the public interest, since 
the Authority’s managerial initiatives 
should result in economic efficiency and 
financial self-sufficiency. 


During 1999, the Great Lakes Pilotage 
Authority and the Laurentian Pilotage 
Authority filed tariff proposals that 

were not contested. An objection was 
received on a Pacific Pilotage Authority 
tariff but was later withdrawn. Therefore, 
the Agency did not carry out any investi- . 
gations regarding these tariff proposals. 


SHIPPING CONFERENCES 


EXEMPTION ACT, 1987 

The Agency administers the Shipping 
Conferences Exemption Act, 1987. If the 
cartels of container shipping lines known 
as “shipping conferences” set common tar- 
iffs and conditions of service, and comply 
with certain filing and other requirements, 
this Act exempts them from the applica- 
tion of the Competition Act. Anyone who 
feels that a conference agreement or prac- 
tice has unreasonably reduced transporta- 
tion service or unreasonably increased 
transportation costs may file a complaint 
with the Agency. The Agency received no 
such complaints in 1999. 
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MARINE PILOTAGE REVIEW 
The Pilotage Act establishes the 
Atlantic, Laurentian, Great Lakes, and 
Pacific Pilotage Authorities. Each of 
these is a Crown corporation with a 


statutory responsibility to provide a safe — 


and efficient pilotage service in its 
geographic region. 


Marine pilotage has long been a complex 
and controversial subject. It has been the 
topic of six commissions, and numerous 
inquiries and studies. Although legislative 
changes were made in the past some 
issues were unresolved and new issues 
have arisen. Under Part 7 of the CMA, 

the Minister of Transport was required to 
review specific pilotage issues, namely the 
pilot certification process for masters and 
officers; training and licensing require- 
ment for pilots; compulsory pilotage area 
designations; dispute resolution mecha- 

_ nisms; and measures related to financial 
self-sufficiency and cost reduction. In 
August 1998, the Minister appointed 


the Agency to conduct the review in 


accordance with his terms of reference. 


The review included extensive consulta- 
tions with hundreds of interested parties, 
including the pilotage authorities, pilots, 
associations representing shipping lines 
and shippers, officials from the federal 
and provincial governments, and other 
users with an interest in pilotage. These 
consultations included one-on-one meet- 
ings in the regions with specific parties, 
as well as regional group meetings. The 
panel visited each region three times. In 
addition, two national meetings of all 
parties were held in the National Capital 
Region. 


At the outset of the review, parties had 
very entrenched positions regarding 
marine pilotage. Some shippers and 
shipowners disagreed with the monopolis- 
tic structure of the pilotage authorities and 
advocated commercializing or privatizing 
pilotage. Some Canadian shipowners felt 
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strongly that the Canadian marine fleet 
should be exempted from pilotage because © 
of the skill level of Canadian masters and 
the advanced technology used on ships. 


Most parties believed that the designation 


of compulsory waters for pilotage in the 
four regions was not based on sound criteria. 


In addition to these issues, which were 
common to all pilotage areas, parties 
raised many controversial issues particular 
to specific regions, such as certification in 
the Laurentian region and coast-wide 
pilotage service in the Pacific region. 


Throughout the consultation process, 
the panel noted that parties were willing 
to work towards acceptable solutions 


_ through compromise in order to arrive 


at a consensus acceptable to all. This 
enabled the Agency to produce a report 
containing 21 recommendations designed 
to improve the pilotage system for all 
parties. The Agency filed its report with 
the Minister in August 1999. 


Recognizing that pilotage is regional by 
nature, the Agency decided to identify 
achievable solutions to problems in each 
pilotage region rather than to identify 
solutions that would apply in all pilotage 
regions. Its key recommendations 
included the following: : 


e adopt a risk-based methodology 
for designating compulsory waters; 

e implement a pilot quality assurance 

_ program in all regions; 

+ adopt a modernized certification 
system in the Laurentian region; 

e implement an enhanced exemption 
program for Canadian masters in the 
Great Lakes; 

e adopt a risk-based assessment of vessel 
size limits and types of vessels subject 
to compulsory pilotage in the 
Laurentian and Atlantic regions; and 

e encourage pilotage authorities to regu- 
larly consult with interested parties. 


Section 157 of the CMA required the 
Minister to table a report in the House of 
Commons on outstanding pilotage issues. 
In November 1999, the Minister filed his 
report, which contained his endorsement 
of the Agency’s 21 recommendations, a 


copy of the Agency’s report and 

letters of instruction to the four pilotage 
authorities. The Minister directed the — 
pilotage authorities to comply with the 
Agency’s recommendations within an 
established deadline. 


COASTING TRADE ACT 


Before any foreign vessel is used in the 
coasting trade of Canada, the Minister of 
National Revenue must issue a licence 
for it. However, the Minister of National 
Revenue cannot do so unless the Agency 
determines that no suitable Canadian ves- 
sel can provide the service or perform the 
activity described in the application. If 
the activity entails carrying passengers, 
the Agency must also determine that an 
identical or similar marine service is not 
available from any person operating one 
or more Canadian ships. 


During 1999, the Agency received 117 
coasting trade licence applications and 
approved 108 of them; only one decision 
was not in favour of a vessel importation. 
In the remaining eight cases, the appli- 
cations were withdrawn. The Agency 
must often handle applications rapidly, 
sometimes within one to five days; it 
recognizes the time sensitivity of some 
requests and uses a flexible and balanced 
approach that meets the expectations of 
the marine industry and its users. In 2000, 
the Agency will commence a review of 
its industry guidelines on processing 
these applications and will consult with 
Canadian operators to discuss ways to 
best meet the industry’s needs. 


CANADIAN COAST GUARD 


Under the provisions of the Canada 
Shipping Act, the Canadian Coast Guard 
certifies emergency response organizations 
and their activities relating to marine oil 


spills. As part of the certification process, 
organizations must submit a list of fees, 
including the Bulk Oil Cargo Fee (BOCF). 
The Coast Guard received objections 

to the BOCF proposed by the Western 
Canada Marine Response Corporation 
(WCMRC) in British Columbia. The 
WCMRC and one objector corresponded 
until they reached an impasse on three 
financial issues requiring additional 
clarification. In February 1999 the 
Coast Canadian Guard, recognizing the 
Agency’s expertise, asked professional 
audit staff from the Audit Services 
Section of the Agency’s Rail and Marine 
Branch to analyze these three issues. 


After analyzing the data and holding 
discussions with the parties, Agency staff — 
submitted two reports to the Coast Guard 
in May 1999. One report listed the docu- 
ments reviewed and the audit findings. 
The other contained confidential financial 
information and the auditor’s detailed 
analyses. The confidential report helped 
Coast Guard staff develop their recom- 
mendations to the Minister on the appro- 
priate treatment of the disputed items. 


COMMUNICATING WITH 
CANADIANS 

As previously described, the Agency con- 
ducted extensive communications across 
the country as part of the marine pilotage 
review. It also carried out many other 
communications activities during the year. 
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The Agency met with members of the 
marine industry several times over the 

last year at special events such as annual 
meetings of maritime associations. Pilotage 
review was often a topic, as were ques- 
tions relating to the Agency’s mandate in 
pilotage tariff investigations, shipping con- 
ference legislation and the coasting trade 
application process. Individuals represent- 
ing the Canadian petroleum industry as 
well as marine brokers visited the Agency’s 
head office to get an overview of the 
Agency’s marine-related activities or to 
obtain specific information about applica- 
tions for coasting trade activities, such as 
the use of large tankers to carry crude oil 
from Point Tupper to East Coast and 
Quebec ports. 


ae eee 
Coasting Trade 


During 1999, the Agency allowed a number 
of highly specialized vessels to come into 
Canada. Most of these were used for devel- 
oping petroleum and gas resources off the 
east coast of Canada. The Agency received 
20 applications to use various seismic survey 
and research vessels for exploration within 
our territorial limits and in the continental 
shelf zone off Nova Scotia and Newfoundland. 
The Sable Offshore Project and the installa- 
tion of gas transmission facilities between 
Sable Island and Country Harbour, Nova 
Scotia, required the use of 25 foreign vessels 
including specialized cranes, rigs, offshore 
supply, and cable — and pipe-laying vessels. 


Some in the coasting trade industry also 
foresee the development of a passenger 

vessel and cruise industry, especially along the 
St. Lawrence River, the Gulf of St. Lawrence, 
and the coast of Newfoundland. By using for- 
eign vessels during the development stage, new 
opportunities for a Canadian passenger vessel 
industry to develop could be created. While 
benefiting the tourism industry immediately, 
this could in turn lead to increased opportuni- 
ties for Canadian vessels in the future. 
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The Agency also held a familiarization 
meeting in the Toronto area, where 
Agency Members and staff met with the 
Toronto Port Authority and interested 
parties from the marine community to 
discuss the Agency’s mandate. At this 
meeting, the discussion focussed primari- 
ly on the Agency’s mandate regarding 
coasting trade, the review of outstanding 
pilotage issues and the Agency’s new 
mandate under the Canada Marine Act 
regarding port fees. This exposure 
increased awareness of the Agency’s role 
in marine transportation. 


The Agency is able to keep close contact 
with other federal departments involved in 
the marine sector through its participation 
in various interdepartmental committees. 
For example, the Agency works with 
Industry Canada, Revenue Canada, Public 
Works, Citizenship and Immigration, 
Foreign Affairs, and the Coast Guard on 
both the Coasting Trade Ad Hoc Committee 
chaired by Transport Canada, and on 

the Interdepartmental Duty Remission 
Committee chaired by Finance. 


RAIL TRANSPORTATION 


T he Agency is responsible for 
administering the provisions under 
the Canada Transportation Act and cer- 
tain provisions under the Railway Safety 
Act dealing with railway companies and 
their operation. The Agency’s rail branch 
concentrates on issues related to rail 
infrastructure, western grain and certain 
other cost-based rate regulations and rail 
complaints. These duties include: 


e administering legislative provisions 
affecting rail line construction 
approval, railway certificates of fitness, 
and other railway infrastructure matters 
where municipalities, utility companies, 


landowners and the public interface 
with Canadian railways; 

e determining maximum rate scales for 
the movements of western grain, and 
undertaking other statutory railway 
costing activities, such as establishing 
regulated interswitching rates; and 

e adjudicating competitive access and 
rate and service disputes between the 
railways and shippers. 


RAIL INFRASTRUCTURE 


Railway infrastructure is essentially 

a railway’s right-of-way, trackage, sup- 
porting facilities, protective devices and 
other such physical aspects of railway 
operation. The Agency is involved with 
such infrastructure from the moment 
someone wishes to construct it or operate 
over it through its lifetime of operation 
to its eventual decommissioning. 


Certificates of Fitness and 
Construction Approval 

The Agency issues certificates of fitness 
when it is satisfied that a company 
proposing to construct or operate a rail- 
way has adequate liability insurance. The 
Agency may also vary existing certificates 
to reflect changes in railway operations, 
or suspend or cancel a certificate. 


In 1999, the Agency issued new 
certificates to the Ferroequus Railway 
Company Ltd. and the Toronto Terminals 
Railway Company Ltd.; varied three 
existing certificates; and cancelled that 
of Consolidated Rail Corporation, whose 
Canadian operations were taken over by 
CSX Transportation Inc. An application 
from the Kelowna Pacific Railway Ltd. 
was under review at the end of 1999. 

A complete list of railways that have 
been granted federal certificates of 
fitness can be found in Appendix 5. 
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Subject to certain exclusions, the Agency 
must also approve the location of any 
new railway line to be constructed, 
including main lines, branch lines, sid- 
ings, spurs, yard tracks or auxiliary 
trackage. During the year, the Agency 
determined that the proposed construc- 
tion of a Canadian Pacific Railway 
Company (CP) pre-tripping facility near 
Alliston, Ontario, was exempt from 

the Agency approval process, since the 
construction was to take place within 
the railway’s existing right-of-way. 

Also approved was the construction of 
a Canadian National Railway Company 
(CN) spur near Rosetown, Saskatchewan, 
to serve grain facilities, as well as the 
construction of a CN intermodal facility 
in Edmonton, Alberta. In the latter case, 
the Agency determined that, for the 
purposes of approving the location for 
construction of railway lines, the defini- 
tion of a “railway line” must include 
more than main lines and branch lines; it 
should encompass all types of trackage, 
including sidings along branch lines, spurs: 
into shipper facilities, tracks to create or 
expand railway operational yards, and 
other auxiliary trackage. An appeal of this 
determination by CN to the Federal Court 
of Appeal was dismissed. 


Railway infrastructure is essentially a 
railway’s right-of-way, trackage, supporting 
facilities, protective devices and other such 

physical aspects of railway operation. 


The Agency also received an application 
during the year to construct a CP siding 
across a CN siding in Windsor, Ontario. 
The Agency confirmed its jurisdiction 
over such matters but was not required to 
rule in this particular case as the CN sid- 
ing was removed after the application 
was filed. A further application to the 
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EVOLUTION IN 
THE GRAIN INDUSTRY 


The evolution of Western Canada’s grain 
handling and transportation system has 
been shaped, to a large extent by federal 
government policies. In 1995, the federal 
government repealed the Western Grain 
Transportation Act, ending the govern- 
ment’s subsidization of western grain rail 
transportation rates. The removal of the 
subsidy program resulted in farmers pay- 
ing the full rate in moving grain to port. 
Recognizing the impact the loss of the 
subsidy would have on farmers and others 
involved in the Prairie agricultural sector, 
the government provided capital and 
other transitional funding totalling near- 
ly $2 billion in 1995 and 1996. Also in 
1996, the federal government repealed the 
orders which had been put in place in the 
1970s to protect Prairie branch lines from 
abandonment. This has allowed the rail- 
ways to proceed with the transfer or 
abandonment of Prairie lines under the 
Canada Transportation Act provisions. 


Prairie branch lines and grain company 
delivery points have been consolidated at 
the same time as a trend toward building 
large, concrete elevators on high-traffic 
rail lines and closing older, smaller eleva- 
tors. This consolidation has been driven, 
at least in part, by the realization that ser- 
vice providers must reduce their costs in 
order to remain competitive. 


In recent years, low commodity prices have 
meant that transportation and handling 
charges to farmers are taking up a greater 
proportion of the selling price of grain. 
Prairie grain farmers are keenly aware of 
the expense of moving their grain to port. 
Many have diversified into specialty crops 
or are exploring ways to add value by pro- 
cessing grain on the Prairies, with the result 
that quantities of more valuable commodi- 
ties and products are shipped. Others are 
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reducing their total transportation and 
handling costs by using producer-loaded 
cars, or by moving grain to high through- 


_ put facilities to take advantage of lower 


freight or elevation charges. Still others 
are banding together to invest in handling 
facilities or short-line railways that they 
believe will ultimately reduce their costs. 


— The serious difficulties encountered in 


moving grain to port during the winter of 
1996/1997 raised the profile of various 
weaknesses in the efficiency of the exist- 
ing grain transportation system. This led 
the Minister of Transport to appoint 
retired Supreme Court of Canada Justice 
Willard Z. Estey to conduct a review of 
the grain handling and transportation sys- 
tem. Justice Estey’s report, submitted to 
the government in December 1998, rec- 
ommended sweeping changes to the grain 
handling and transportation system. He 
envisioned a commercially oriented sys- 
tem with appropriate safeguards to protect 
the public interest. In May 1999, the 
Minister appointed Mr. Arthur Kroeger to 
work with system participants to help 
develop the operational details of a more 
efficient and accountable system based on 
Justice Estey’s vision. 


As part of this facilitation process, 

Mr. Kroeger asked the Agency to estimate 
the current costs of transporting western 
grain by rail, and to assess the extent to 
which the railways shared their produc- 
tivity gains with shippers. In July 1999, 
the Agency reported that the cost of 

rail transportation had fallen between 
$4.78 and $5.71 per tonne per kilometre 
between 1992 and 1998 to a level 
between $25.79 and $26.72 per tonne. 

As a result, the Agency estimated the con- 
tribution to constant cost to be between 
39 and 43 percent. The Agency found that 
the railways had shared between 49 and 
55 percent of their productivity gains 
since 1992 with the grain industry. 
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Mr. Kroeger provided his report to the 
Minister in September 1999. He used the 
results of the Agency’s work as a basis for 
recommending a future cap on railway 
grain revenues, which the Agency would 
determine and monitor annually if imple- 
mented. Mr. Kroeger recommended that 
future revenue caps be derived from a 
base revenue cap for each railway set at a 
level 12 percent below the railways’ 1998 
grain revenues. If the government imple- 
ments Mr. Kroeger’s recommendations 
concerning railway competition, final 
offer arbitration and branch line abandon- 
ment, the Agency’s responsibilities may be 
affected. At year-end, the government was 
considering its options in relation to these 
recommendations. 


While the industry continues to redesign 
the handling and transportation system, 


the Agency has, over the years, been 

involved in resolving disputes regarding : 
railways’ level of service to grain shippers. _ 
These disputes have included the Canadian 
Wheat Board’s complaint about widespread 
delays in moving grain to ports in the win- 

ter of 1996/1997; a complaint about delays 

in providing a shipper with cars to move 

peas to Vancouver; and disputes relating to 
sites for loading producer cars. 


System redesign, including the ongoing 
closure of grain-dependent branch lines, _ 
has prompted producer interests and local 
governments to create short-line railways. 
The Agency has been involved in deter- 
mining the net salvage value of lines 
where the railway and the local govern- 
ment cannot agree on price. 


Agency to construct a CP line across a 
CN line in Toronto was put on hold 
before the end of 1999, pending negotia- 
tions between the parties. 


Infrastructure Disputes 


The Agency resolves infrastructure dis- 
putes among federal railways and other 
parties who may interact with those rail- 
ways. Such parties include municipalities, 
road authorities, utility companies, pri- 
vate landowners and nearby residents. 


In 1999, the Agency, through its deci- 
sions and orders, determined 16 disputes 
concerning road crossings of railways, 

45 disputes concerning utility crossings 
of railways and two disputes concerning 
private crossings of railways. In addition, 
the Agency received 104 agreements filed 
by parties who had conducted their own 
successful negotiations in relation to rail- 
way crossings. The Agency also issued 
three decisions related to the apportion- 
ing of costs to railways and other parties 
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for railway safety protective devices, such 
as crossing signals. 


The Agency also resolved a complaint 
concerning railway invoices that munici- — 
palities received for work that railway 
companies had performed related to rail- 
way crossings and protective devices. The 
Agency is currently examining construc- 
tion and maintenance costs for crossings 
in consultation with railways, municipal 
associations and Transport Canada. 
Further to these consultations, the 
Agency intends to update the content, 
format and level of rates in a new Guide 
for Railway Charges for Construction and 
Maintenance of Road Crossings, formerly 
known as the Schedule “A” Directives. 
Parties associated with such work will be 
able to use this guide to help resolve 
disputes. 


The Agency also resolves non-safety 


related disputes arising from railway 
operations, primarily those related to 
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noise, vibration, pollution or drainage 
problems. Wherever possible, the Agency 
tries to help resolve such issues without 
resorting to a contested legal proceeding 
and an order or decision. During the year, 
the Agency ruled on seven complaints in 
this area and assisted in resolving seven 
others. In perhaps the most significant 
decision in this area, the Agency ruled 
that CN had not met the statutory 
requirement to do as little damage as 
possible in operating its yard facility in 
Oakville, Ontario, and ordered CN to take 
remedial action. CN has challenged the 
Agency’s jurisdiction in such matters in 
Federal Court. The Norfolk Southern 
Railway Company has registered a similar 
challenge in relation to an Agency order 
directed at noise emanating from the rail- 
way’s yard in St. Thomas, Ontario. 


When the Agency receives an infrastruc- 
ture application related to railway con- 
struction, it must assess the potential 
environmental impacts of the proposal 
under the Canadian Environmental 
Assessment Act. In 1999, the Agency 
made 39 environmental screening deci- 
sions and allowed the projects to proceed, 
once it was assured that the applicants’ 
compliance with measures the Agency 
deemed appropriate would mitigate any 
significant adverse environmental 
impacts. 


During the year, the Agency also complet- 
ed 171 reviews of existing orders or deci- 
sions, primarily regarding road crossings, 
where facts or circumstances pertaining to 
those orders or decisions had changed. In 
most cases, legal responsibility for roads 
and road crossings had been transferred 
from provincial governments to municipal 
governments, so that the parties under the 
orders or decisions had to be changed. 
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Finally, the Agency has an agreement 
with the Province of Ontario under which 
it applies federal railway crossings laws 
to railways under Ontario provincial 
jurisdiction, when required. It can also 
provide such services to other provinces. 


Transfer or Discontinuance 


Railways may rationalize their lines with- 
out regulatory approval if they follow a 
process prescribed in the Act. In 1999, the 
Agency received 12 notices that railways 
had discontinued railway lines (including 
spurs) totalling 383.96 kilometres after 
following this process. In addition, the 
Agency is aware of 10 transfers of railway 
lines to federal or provincial entities 
totalling 1,806.9 kilometres of track. 


The Act stipulates that railways need 

not follow the prescribed process when 
rationalizing auxiliary trackage, such as 
sidings, spurs and yard tracks. On two 
occasions during the year, railway com- 
panies asked the Agency to formally 
determine whether specific pieces of track 
fit into this category. 


The Agency may also be asked to deter- 
mine whether a railway company has 
complied with the transfer and discon- 
tinuance process set out in the Act. In 
this regard, the Agency issued two deci- 
sions in respect of two lines located in 
Saskatchewan. In one of these cases, the 
Agency ruled that CN had not negotiated 
in bad faith; in the other, it found that 
CP had complied with the applicable 
statutory requirements for line rationa- 
lization. One case related to a line located 
in Manitoba was withdrawn. The Agency 
also responded to seven additional infor- 
mal concerns regarding the discontinuance 
process. At the end of 1999, two cases 
were pending in respect of lines located 

in British Columbia and Yukon. 
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RAIL RATES, COSTING, 
AND MONITORING 


The Agency determines the maximum 
rate scale for western grain movements 
by rail, and maintains a rail costing and 
financial analysis capability for regulato- 
ry purposes. The Agency also undertakes 
certain non-recurring and special projects 
in this area. 


Maximum Rate Scale for 
Transporting Western Grain 

Each year, the Agency determines the 
maximum rate scale for the railway 
movement of western grain for the next 


crop year, in accordance with Division VI 
of Part III of the Act. 


The Agency establishes the rates accor- 
ding to distance, by multiplying the rates 
in Schedule III of the Act by the Freight 
Rate Multiplier (FRM). The FRM changes 
each year to reflect changes in inflation 
and reductions in grain-dependent 
branch line mileage where service has 
been discontinued. 


When establishing rates, the Agency 


e takes into account railway submissions 
containing historical and forecasted 
price changes for labour, fuel, material 
and investments; 

e analyzes and audits data contained in 
those submissions; 

e forecasts labour, fuel, material and 
investment price changes; 

e accounts for the abandonment of 

grain-dependent branch line mileage; 

prepares a comprehensive report for 
consultation purposes; and 

consults with grain industry 

representatives. 


14 


When this is complete, the annual rate 
scale is established by April 30 and 
publicly announced. 


The rates contained in the maximum rate 
scale for the 1999/2000 crop year, which 
took effect on August 1, 1999, were 

0.2 percent higher than the previous crop 
years. For an average movement of 951 
to 975 miles, the maximum rate for a 
tonne of grain was set at $32.53, up 
$0.07 from the previous rate. 


Review of the Western Grain 
Handling and Transportation 
System 

As previously discussed, in 1999 

Mr. Arthur Kroeger released his report 
regarding Justice Estey’s recommenda- 
tions for improving the western grain 
handling and transportation system. 

Mr. Kroeger called for a number of stat- 
utory revisions affecting the system that 
would, if implemented, impact on the 
Agency’s activities with respect to: 


e freight rates and capping rail revenue 
derived from western grain movements; 

e the final offer arbitration and branch 
line abandonment processes; and 

e monitoring of the system’s components. 


Financial Analysis and Costing 
The Act requires the Agency to maintain 
a costing capability for various statutory 
purposes. To do so, the Agency must 
maintain a Uniform Classification of 
Accounts (UCA) for railway records and 
must make determinations regarding 
federally regulated railway depreciation 
rates, cost of capital rates and unit costs. 


Uniform Classification of Accounts 


The UCA defines the method of account- 
ing and the framework of accounts for 
railway companies under the legislative 
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authority of Parliament. It also provides 
instructions for recording operating sta- 
tistics, including directions for filing 
reports with Transport Canada and 
Statistics Canada, and defines the cate- 
gories for such data. 


Depreciation Rates 

The UCA specifies the procedures railway 
companies must follow when filing their 
annual depreciation rates for the Agency’s 
approval. The Agency bases the rates for 
each account or group of accounts cover- 
ing depreciable property on the estimated 
service life of the property, which it 
determines by studying the carrier’s his- 
tory and all available information on 
future conditions. The Agency uses these 
rates to determine the railway companies’ 
annual depreciation expenses, which usu- 
ally comprise a significant portion of 
total expenses. 


Cost of Capital 

The cost of capital is the return on 
investment that investors require when 
providing funds for capital investments. 
The Act and applicable regulations recog- 
nize it as an established cost of railway 
operations. The cost of capital reimburses 
railways for financing costs, namely, debt 
and equity. The cost of debt is equal to 
the interest on related bonds. Measuring 
the cost of equity, or the return that 
shareholders expect, involves analyzing 
financial models and assessing risk, 
among other tasks. 


The Agency annually approves cost of 
capital rates that it uses to determine 
western grain rates, interswitching rates, 
variable costs for competitive line rates 
and other railway costs. The 1999/2000 
crop year cost of capital rate for the 
transportation of western grain is 

11.6 percent. 
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Under the Act, all rates established by the 
Agency must be commercially fair and 
reasonable. Further, competitive line rates 
and regulated interswitching rates must 
not be lower than the variable costs of 
moving traffic. Additionally, the Agency 
may be required, on a case-by-case 

basis, to determine variable costs of 
traffic associated with a rate or service 
complaint. 


Net Salvage Value Determinations 


Section 143 of the Act requires a railway 
company to advertise the availability of a 
railway line for continued railway opera- 
tion before discontinuing operation of 
that line. If the railway does not transfer 
the line after advertising it, the railway 
must offer to transfer all of its interests 
in the line to the federal, provincial, 
municipal or district governments for no 
more than the net salvage value of the 
line. In accepting the offer, governments 
may use the line for any purpose. 


When a government has accepted a 
railway company’s offer to transfer a 
line, the parties have 90 days after the 
acceptance of the offer to agree on the 
line’s net salvage value. If they cannot 
agree on this value, either party may ask 
the Agency to determine the net salvage 
value. A summary of applications related 
to net salvage value dealt with in 1999 
follows. 


Branch Line Rehabilitation Agreements 
and CN Cudworth Subdivision 

In early 1999, the Province of 
Saskatchewan asked the Agency to 
exclude from net salvage value determi- 
nation the value of railway line assets 
acquired through branch line rehabilita- 
tion agreements between the federal gov- 
ernment and CN and CP in the 1970s and 
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1980s. The Agency dismissed this 
application because it was not related to 

a specific net salvage value determination 
case before the Agency. However, in its 
decision, the Agency recognized that in 
those cases where negotiations regarding 
the transfer of railway lines are unsuc- 
cessful, it may need to resolve disputes 
over the transfer value, and one or both 
parties may apply to the Agency for a net 
salvage value determination. If that were 
to happen, the Agency found that it would 
then have a clear mandate to determine 
the scope and value of the railway’s 
interest in a railway line, including 
whether rehabilitation assets formed 
part of the “railway’s interest” in a line. 


In June 1999, CN applied for a net salvage 
value determination of a line of railway in 
its Cudworth Subdivision in Saskatchewan. 
Shortly afterward, a number of rural 
municipalities asked the Agency to render 
a preliminary ruling that the net salvage 
value determination of CN’s Cudworth 
Subdivision exclude the value of assets 
funded under various branch line 
rehabilitation agreements. 


After examining the request, the Agency 
decided to hold a public hearing into the 
rehabilitation asset issue. The Agency 
received 52 submissions from interested 
persons and governments, and held a 
public hearing in Saskatoon from 
November 15 to 19, 1999. 


The rural municipalities presented two 
principal arguments: that the agreements 
and all the surrounding circumstances 
show that the railways were trustees for 
the rehabilitation assets, holding them for 
the benefit of the grain producers, with 
the federal government being the benefi- 
cial owner; and that any inclusion of 


these assets in the railways’ interest 
would lead to a double payment by 
taxpayers. 


CN and CP argued that the rehabilitation 
agreements granted them full ownership 
of the funded assets, that a trust does 
not exist, and that since the funds were 
conveyed absolutely to the railways, 
there cannot be any question of double 
payment. 


The Agency was considering this matter 
at year-end and will issue a decision 
early in 2000*. It will then finalize its 
determination of net salvage value for 
the Cudworth Subdivision. 


CN Tisdale Subdivision 


The Agency received an application to 
determine the net salvage value of a line 
of railway in CN’s Tisdale Subdivision 
late in 1998. The Agency issued its deci- 
sion in April 1999. In determining the 
cost to remove and salvage track assets, 
the Agency had to determine whether to 
include the costs of dismantling a large 
railway bridge located on the line. The 
applicant wanted these costs included, 
but CN stated that its practice is to leave 
such structures in place if or when a line 
is discontinued. The Agency concluded 
that, in this case, a railway bridge would 
be assigned a zero value for the purpose 
of determining net salvage value because 
the costs of dismantling such a structure 
exceed its gross salvage value. The option 
of an alternative transportation service 
would not exist if the bridge were 
dismantled. 


CN Chelan Subdivision 


In May 1999, CN filed an application 
with the Agency. The application was 
withdrawn in July. 


* For reasons set out in decision #33-R-2000, dated January 19, 2000, the Agency decided that rehabilitation assets are 


to be included in the net salvage value determination. 
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St. Lawrence and 

Hudson Railway Company 

In May 1999, the Town of Orangeville, 
Ontario, applied for a net salvage value 
determination of a line of railway locat- 
ed in the St. Lawrence and Hudson 
Railway Company’s (SL&H) Owen Sound 
Subdivision. In its preliminary answer, 
SL&H asked the Agency to rule on two 
issues: the validity of the application 
and whether the Agency’s net salvage 
value determination is binding on the 
parties. The Agency found that any 
determination of net salvage value may 
have a direct and important impact on 
all potential railway line purchasers who 
have accepted the railway company’s 
offer. The Agency found that the failure 
to include all purchasers as applicants in 
a proceeding under subsection 145(5) of 
the Act may lead to possible problems 
concerning fairness and evidence. By 
not including the other members of the 
partnership that had accepted the offer 
(here the City of Brampton and Town of 
Caledon), the Agency found that the 
Town of Orangeville did not properly 
apply to the Agency for a determination 
of net salvage value, and dismissed the 
application. Given this conclusion, the 
Agency did not rule on the second issue. 


CN Arborfield Subdivision 


The Agency issued an interim decision 
regarding a determination of net salvage 
value for a line of railway located in CN’s 
Arborfield Subdivision in September 
1999. Before valuing the railway line, the 
Agency had to deal with two questions 
regarding the interests to be transferred 
by CN: does the transfer of the Arborfield 
Subdivision include the east portion of 
the wye connecting the Arborfield and 
the Tisdale subdivisions, and does it 
include the land with respect to the first 
0.5 miles of the Arborfield Subdivision? 


Annual Report 1999 


The Agency found that the east portion 
of the wye is integral to the operation of 
the Arborfield Subdivision and, therefore, 
formed part of the railway’s interest to 
be transferred. In regard to the first 

0.5 miles of the Arborfield Subdivision, 
the Agency agreed with CN’s proposal 
for an easement in perpetuity but only 
for that portion located within CN’s 
Tisdale Subdivision. 


Further, the Agency found that CN had 
not sufficiently clarified data related to 
donated assets and the extent of contam- 
ination on the right-of-way. The Agency 
will issue its final decision early in 2000. 


Rail Costing Matters 


The Agency collects railway costing data 
and develops railway costs, which it uses 
to resolve rail service and rate disputes, 
to set interswitching rates and to carry 
out other rate regulatory activities. It also 
determines price indices used to set the 
1999/2000 western grain freight rates by 
April 30 of each year. The Agency also 
began a comprehensive review of the 
Schedule “A” Directives in the fall of 1999. 


Railway Subsidy Payments 


The Agency is required to determine 

and authorize payment of outstanding 
subsidy claims submitted under earlier 
legislation (section 178 of the National 
Transportation Act, 1987 and section 270 
of the Railway Act. These claims are for 
losses incurred while operating uneco- 
nomic branch lines and passenger train 
services that were eligible for subsidy 
until June 30, 1996. The Agency finalized 
all outstanding subsidy payments for 
Class I and Class II railways, except one 
1996 claim that it received in 1999. The 
Agency expects to finalize the remaining 
claim during the first quarter of 2000. 
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Alternative Dispute 
Resolution (ADR) 


As mentioned in Chapter 1, the Agency 
has started exploring informal mecha- 
nisms for resolving disputes. For example, 
it has taken steps to implement an ADR 
pilot project in the Rail and Marine 
Branch. This project is intended to test 
the design of the ADR system in a specific 
area before a system is implemented 
across the Agency. The pilot project may 
permit mediation in such areas as noise 
complaints, level of service, net salvage 
value determinations and other areas 
falling under the broad category of 
rail-related matters. 


To effectively implement the pilot project, 
Agency staff conducted research to 
understand how other tribunals and gov- 
ernment departments conduct pilot pro- 
jects and how they design, implement and 
evaluate their ADR systems. The ADR 
Advisory Committee input also helped 
design and implement the pilot project. 
The Committee worked to foster an open 
discussion of the ways the Agency is 
expected to implement ADR and to 
encourage a collaborative process of 
system design. 


An Agency ADR training initiative took 
place in April 1999, along with follow-up 
training for staff in several ADR models 
and techniques that could be used in 
mediation during the pilot project. 
Agency Members and staff will partici- 
pate in advanced mediation training early 
in 2000. 


The Agency will implement the ADR pilot 
project early in the next fiscal year. The 
project is expected to run approximately 
one year. This will allow the Agency to 
mediate a sufficient number of cases to 
thoroughly test and evaluate all facets of 
the system. 
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| 
Coming to a Neighbourhood 
Near You... 


To fulfill its objective of being a facilitator in 
the resolution of railway transportation-related 
disputes, the Agency is prepared to go to great 
lengths. These “great lengths” have stretched 
from Vancouver, British Columbia, through 
Saskatoon, Saskatchewan, to Sault Ste. Marie, 
Sudbury, Woodstock and Toronto, Ontario, and 
Les Côteaux, Quebec. In each of these places 
and others across the country, the Agency 
drew parties together on site to review the 
matter in dispute first hand and to try to find 
a mutually acceptable solution to their prob- 
lem. The Agency has been extremely successful 
in encouraging complete or at least partial 
resolution of some contentious issues. 


RAIL SERVICE AND RATE 
COMPLAINTS 


Final Offer Arbitration 


During 1999, the Agency continued 
reviewing the statutory final offer arbi- 
tration (FOA) process which is used to 
resolve rate disputes between shippers 
and carriers. It revised its informal guide- 
lines for selecting an arbitrator, which are 
used when parties are unable to agree on 
the choice of an arbitrator. As well, the 
Agency has developed rules of procedure 
for conducting FOA, to be prescribed by 
regulation. The Agency expects the regu- 
lation to come into effect in 2000. 


The legislation allows parties to an FOA 
to maintain their confidentiality and 

as a result the Agency can only discuss 
certain FOA cases in general terms. The 
Agency received two FOA requests in 
1999 both of which were subsequently 
withdrawn. As has been the case in many 
previous FOA requests, in one of the two 
cases the Agency was required to consid- 
er procedural issues before submitting the 
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matter to an arbitrator. The issues raised 
related to whether the shipper’s FOA sub- 
mission was deficient. The Agency ruled 
that the shipper’s offer was not deficient 
and referred the matter for arbitration. 


Mr. Gordon Moffat 

The Agency issued a public decision in 
June 1999 on an FOA submission that 
was filed in 1997. Mr. Gordon Moffat, 

a Newfoundland shipper, requested inter- 
modal rates based on the principles set 
out in the Terms of Union between 
Canada an Newfoundland. The carrier, CN, 
questioned whether it was appropriate to 
use FOA to examine Terms of Union rates. 
Following a public hearing in St. John’s, 
Newfoundland, in November 1998, the 
Agency found that while Part IV of the 
Canada Transportation Act does not 
specifically state that FOA matters are 
subject to the Terms of Union, section 5 
of the Act does state that all aspects of 
the legislation are to be administered with 
due regard to constitutional requirements. 
The Agency found that the Terms of 
Union constitute such a requirement. The 
Agency determined that CN had offered 
Mr. Moffat railway intermodal rates from 
the mainland of Canada to Newfoundland 
and that those rates fell within the 
purview of the Terms of Union. The 
Agency concluded that CN continues to 
be obligated under the Terms of Union 
and is obliged to provide service to 
Newfoundland shippers at railway rates 
comparable to those for other points in 
Atlantic Canada and determined that the 
matter would be referred to an arbitrator. 
In September 1999, Mr. Moffat filed a 
request for legal costs which is currently 
before the Agency. 
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Naber Seed & Grain Company 
Limited 

In October 1998, Naber Seed & Grain 
Company Limited filed a complaint with 
the Agency. Naber claimed that CN had 
failed to provide adequate and suitable 
accommodation for movements of green 
and yellow peas to the Port of Vancouver 
for export. After investigating the com- 
plaint, the Agency found that CN had not 
met its level of service obligations and 
issued a decision in March 1999. The 
Agency ordered CN to negotiate a satis- 
factory service arrangement and commu- 
nications procedure with Naber, to ensure 
the problem does not recur. This decision 
marked the first time that the Agency 
performed a detailed assessment of 
whether an applicant would suffer “sub- 
stantial commercial harm” if the Agency 
did not grant the relief sought. Previously, 
the Agency had only issued an interim 
decision in a level of service application 
that did not require an in-depth investi- 
gation of the potential commercial harm. 


The Agency noted that Naber had, to 
some extent, quantified the harm it had 
suffered due to CN’s breach of its level of 
service obligations. This included loss of 
operating revenue attributable to down- 
time while awaiting delivery of rail cars; 
the requirement to pay higher costs for 
peas when rail service was restored; and 
berthing and ship demurrage charges 
incurred because of delays in the arrival 
of peas in Vancouver. In addition to such 
costs, the Agency also noted that Naber’s 
failure to meet its contractual obligations 
would likely damage its reputation with 
international buyers and potentially slow 
growth in its operations. 


The Agency found that Naber would suf- 


fer substantial commercial harm if it did 
not grant the requested relief. 
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COMMUNICATING WITH 


CANADIANS 


The Agency and its staff met with mem- 
bers of the rail industry on numerous 
occasions over the last year. These activi- 
ties included meetings with CN and CP in 
Ottawa and Calgary to review procedures 
and the operation of the Act, a familiar- 
ization tour of their facilities and opera- 
tions in southern Ontario, and a meeting 
with GO Transit in Toronto. Other meet- 
ings occurred at special events, such as 
the annual conference on railway issues 
sponsored by the Agency and the Railway 
Association of Canada, and annual meet- 
ings and conferences of transportation 
and shipper associations. 


At trade shows, such as the Logistics 
Canada Expo (Toronto), staff explained 
the provisions of the rail legislation 

and the Agency’s role in the industry, 
and answered questions from members 
of various organizations. The Agency 
also attended annual trade shows and 
meetings across the country, including 
shipper events such as the Canadian 
Industrial Transportation Association 
(Winnipeg), Canadian Fertilizer Institute 
(Vancouver), Canadian Pulp and Paper 
Association (Ottawa) as well as munici- 
pal events held by the Federation of 
Canadian Municipalities (Halifax), Union 
of Municipalities of New Brunswick 
(Moncton), Union des municipalités 
régionales de comtés et des municipalités 
locales du Québec (Québec City), 
Association of Municipalities of 
Ontario (Toronto), Northern Ontario 
Municipalities Association (Kenora), 
Saskatchewan Urban Municipalities 
Association (Saskatoon) and Alberta 
Urban Municipality Association 
(Edmonton). During the year, the Agency 
also met with transportation representa- 
tives of the Province of Ontario and the 
City of Toronto. As well, Agency staff 
consulted with provincial and federal 
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government officials across Canada on 
issues related to railway transportation. 


In March, Agency staff travelled to 

The Pas, Manitoba, to address the 56th 
Annual Convention of the Hudson Bay 
Route Association and made a presenta- 
tion on various provisions of the Act 
relating to rail transportation, as well as 
on the procedural rules of the Agency. 
Similar presentations were given at 

the Northern Ontario Municipalities 
Association annual meeting and at 
town hall meetings in Pitt Meadows 
and Langley, British Columbia. 


During the western grain rate scale con- 
sultation session held in Winnipeg in 
March 1999, Agency staff gave partici- 
pants an overview of the Agency’s role, 
structure and responsibilities relating to 
rail transportation. In June, a similar pre- 
sentation was given in Winnipeg to one 
of the Working Groups for the Kroeger 
grain handling and transportation process. 


Furthermore, in April 1999, Agency staff 
gave a presentation to a group of Chinese 
transportation officials on the statutory 
reporting and costing requirements of 
federally regulated railway companies. 


AIR TRANSPORTATION 


T he Agency is the licensing 
authority for publicly available air 
services. As well, it is the Canadian aero- 
nautical authority, participating in nego- 
tiations with other countries and admin- 
istering international agreements. The Air 
Branch has five main functions: licens- 
ing, financial evaluation, international 
agreements, tariffs and enforcement. 


Government transportation policy allows 


market forces to encourage a healthy, 
responsive air transportation system, and 
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PIRLINE 
RESTRUCTURING | 
Recognizing that Canadian Airlines was 
facing serious financial difficulty, in 
August 1999 the government issued an 
order under section 47 of the Canada 
Transportation Act which suspended the 
conspiracy provisions of the Competition 
Act. This allowed 90 days for the two major 
air carriers and other parties to initiate dis- 
cussions and generate proposals for restruc- 
turing the industry. The purpose of the 
order was to encourage private-sector solu- 
tions to be developed and to ensure that 
the government was able to consider all 
aspects of any restructuring to protect the 
public interest. : 


Following the August announcement, three 
restructuring proposals were made by Onex 
Corp. and Air Canada. During this period, 
Agency staff gathered draft documents 
relating to these proposals so that the 
Agency would be in a position to promptly 
issue a Canadian ownership ruling if and 
when necessary. 


To address the challenge of a radical 
change in the Canadian airline industry — 
a change from two competing national 
airlines to one dominant carrier — the gov- 
ernment tabled “A Policy Framework for 
Airline Restructuring in Canada,” with the 
House and Senate Transport Standing 
Committees on October 26. In this docu- 
ment, the Minister of Transport formally 
indicated the government’s two overriding 
principles, safety and bilingualism, and the 
five key areas of public concern: pricing, 
Canadian ownership and control, service to 
small communities, competition, and the 
fair treatment of employees. The framework 
also set out a special review process for 
mergers and acquisitions in the airline 
industry and make terms and conditions of 
approval enforceable. The Minister indicat- 
ed at that time that the Agency would be 
involved in pricing, Canadian ownership and 


control, and service to small communities, 
and would have a role in the approval of 
any airline merger. 


The Agency was asked to make presenta- 
tions during hearings of the House and 
Senate Standing Committees on Transport 
to provide information that would aid 
them in their response to the Minister’s 
policy framework. Both Committees pro- 
vided recommendations to the Minister in 
December 1999. 


Eventually, Air Canada’s proposal to 
acquire the shares of Canadian Airlines 
was the final one remaining. At that point, 
the government’s attention turned to 
reviewing that proposal and the conditions 
for its approval. These were announced on 
December 21. 


The government permitted the transaction 
to take place, based on undertakings 
negotiated between the Commissioner of 
Competition and Air Canada and on com- 
mitments by Air Canada to the Minister, 
all of which were made public. 


At the end of 1999, the Minister was 
preparing to table legislation to give effect 
to the principles outlined in his policy 
framework on airline restructuring, to 
accomplish effective consumer protection, 
to foster competition and to enshrine 
measures to enforce the commitments and 
undertakings made by Air Canada. The 
legislation was scheduled for tabling in 
February 2000*. 


The Agency has provided advice and assist- 
ance when requested by the Minister on 
the drafting of legislative amendments to 
reflect the Minister’s policy framework. 
The Agency has also taken steps to prepare 
to administer changes to the air transport 
regulatory regime resulting from the pro- 
posed new legislation. In late 1999, the 
Agency began a Canadian ownership 
review of Air Canada and Canadian 
Airlines related to their restructuring plans. 


* On February 17, 2000, the Minister of Transport tabled Bill C-26 in the House of Commons. 
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is balanced with essential regulation 
administered by the Agency to protect 
travellers, shippers and carriers. Most 
long-distance travel is done by air, and 
air travellers have benefited from the 
competitive market in this mode. 


The Agency is the licensing authority for 
publicly available air services. 


AIR CARRIER LICENSING 


The Agency issues licences to Canadian 
applicants for publicly available domestic 
air services, and to Canadian and foreign 
applicants for international, publicly 


available air services to and from Canada. 


Tables 1 and 2 list air carriers holding 
Agency licences, by nationality and type 
of licence, respectively. Table 3 illustrates 
the major activities of the air licensing 
program. Agency staff advise and assist 
applicants by informing them of the 
Agency’s regulatory requirements. To 
obtain a licence, applicants need a 
Canadian aviation document, along with 
the prescribed liability insurance cover- 
age to protect consumers. In some cases, 
applicants must meet certain financial 
requirements and be Canadian. Where 
appropriate, and upon application, the 
Agency may exempt an applicant from 
specific requirements. 


International Charters 

An international charter air service is 
a non-scheduled international service 
operated under a contractual arrange- 
ment between an air carrier and a char- 
terer. Carriers holding a licence for a 
non-scheduled international service 
must obtain an Agency program 
permit or an authorization to operate 
Canadian-originating charter flights to 
any foreign country. 
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The permit and authorization processes 
ensure that air carriers operating interna- 
tional charter flights comply with the Air 
Transportation Regulations (ATR). As part 
of this compliance, certain types of char- 
ter flights are required to make financial 
guarantees to protect advance payments 
from charterers. This requirement is one 
of the Agency’s measures to protect 
consumers. 


Charter permits grant specific time 
frames within which a flight may oper- 
ate. Sometimes, carriers are asked to 
perform a flight at a time outside its 
permitted operation and they require the 
Agency’s authority before the flight can 
depart. The Agency operates a telephone 
service, staffed by the Charters Division, 
for such emergency situations occurring 
outside its normal business hours. In 
1999, the Agency dealt with 453 such 
situations; 168 of these required contact 
with Agency Members. 


International All-Cargo Charter 
Air Services 

On May 29, 1998, the Minister of 
Transport announced a new International 
All-Cargo Charter Air Services policy. 
This policy gives shippers a greater range 
of service options by allowing more than 
one charterer to charter an aircraft, and 
by allowing freight forwarders and con- 
solidators to charter aircraft from licensed 
carriers and then resell the space to 
shippers. 


In 1999, the Agency continued to use 
the flexibility in its exemption powers 

to implement the new policy. It granted 
60 exemptions from the provisions of the 
ATR that prohibit parties from chartering 
an aircraft to someone who obtains pay- 
ment at a toll per unit. The policy also 
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TABLE 1 
AIR CARRIERS BY NATIONALITY 


Carriers Holding Carriers Holding Carriers with NTA* 
CTA* Licences as of CTA* Licences as of Licences yet to 
December 31, 1998 December 31, 1999 be replaced as of 
December 31, 1999 
Canadian 965 | 878 | | 
US 788 769 2 
Other 108 108 3 


* CTA and NTA refer to the issuing bodies, the Canadian Transportation Agency and its predecessor the 
National Transportation Agency. 


TABLE 2 
LICENCE AUTHORITIES 
HELD BY NATIONALITY 


Canadian US Other Total 
Aircraft type 
Small | Medium | Large All Total 
Services Cargo 
Domestic B51 225 14 28 | 918 
Non-scheduled 
International 410 21 12 23 466 757 82 
Scheduled 
International 14 29 80 4 127 62 57 
a 
Total 
December 31, 1999 LAS 819 139 2,469 


(For comparison, the total in December 31, 1998 was 2,471) 
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TABLE 3 
AIR LICENSING ACTIVITIES 


Completed Completed 


in 1998 in 1999 

Applications for: 

New Licences 211 165 
Amendment of Licences 67 168 
Suspensions 160 189 
Cancellations 79 he 
Reinstatements 67 69 
Exemptions/Rulings 99 50 
Other 5 _ 
Agency-initiated: 

Suspensions 196 117 
Cancellations 116 93 
Reinstatements 58 60 
Total 1,058 983 
TABLE 4 


ANNUAL STATISTICS, CHARTERS DIVISIO? 
1998 vs 1999 


Charter Permits Issued 1998 1999 


Passengers non-resaleable 
(includes entity passenger and transborder passenger non-resaleable charters) 154 234 


Cargo non-resaleable 
(includes entity cargo/livestock and transborder goods charters) AS ces: 


Passengers resaleable includes 

Common Purpose Charters (CPC) 

Combination of Advance Booking Charters and Inclusive Tours Charters (ABC/ITC) 
Inclusive Tours Charters (ITC) 

Advance Booking Charters (ABC) 


Transborder Passenger Charters (TPC) 1,208 159 
Additional Statistics 

Exemptions granted to the Charter Regulations 503: 1:23 

Amendments to approved Charter Programs 518 436 
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allowed the Agency to grant special 
authority to foreign air carriers for 
Canadian- and foreign-originating entity 
cargo charter flights to or from a third 
country, commonly referred to as fifth 
freedom flights. The Agency dealt with 
178 applications for Canadian-originating 
fifth freedom cargo charters and with 

137 applications for foreign-originating 
fifth freedom cargo charters. 


FINANCIAL EVALUATION 


Before the Agency grants a licence to a 
carrier to operate any air service or to 
exercise traffic rights granted to Canada 
in bilateral air agreements, an applicant 
must meet a number of requirements. The 
applicant has to be Canadian, or owned 
and controlled by Canadians; it must 
have a Canadian aviation document 
issued by Transport Canada to certify 
safety; and it must be adequately insured. 
Licensed carriers must satisfy these three 
requirements at all times. In addition, the 
Agency determines that Canadian appli- 
cants proposing to operate aircraft with 
more than 39 seats satisfy financial fit- 
ness requirements to protect consumers. 
As well, the Agency is the body responsi- 
ble for administering appeals relating to 
NAV CANADA charges for the air traffic 
control information and services that it 
provides. 


Canadian Ownership Requirement 
In 1999, the Agency completed 99 reviews 
to verify that Canadian applicants propos- 
ing to operate or operating domestic or 
international air services met Canadian 
ownership requirements. Of the 99 
reviews, seven involved major investiga- 
tions because the companies had complex 
ownership structures, or had minority 
shareholders or business associates who 
were not Canadian and who could have 
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exercised control over the applicant. As 
well, Agency staff have reviewed docu- 
ments regarding investment in Air 
Canada by its Star Alliance Partners to 
ensure that Air Canada remains Canadian 
as defined in the Act. 


Financial Fitness 

Canadian applicants seeking to offer 
domestic or international services using 
aircraft with more than 39 seats must 
meet certain financial requirements stipu- 
lated in the Act and in the ATR. These 
requirements are designed to ensure that 
applicants are financially fit when they 
start operations and have a reasonable 
chance of success. The requirements 
also help minimize disruptions in ser- 
vice and protect consumers. In 1999, 
the Agency reviewed one such applica- 
tion to determine whether the applicant 
had enough liquid funds to cover all 
start-up, operating and overhead costs 
for a 90-day period. 


NAV CANADA Charges 


On August 20, 1999, NAV CANADA filed 
an announcement of reduced service 
charges with the Agency, under section 
40 of the Air Navigation Services Act. 
NAV CANADA reduced certain charges 
for air navigation services, effective 
September 1, 1999. Although parties 
could appeal these charges to the Agency 
until September 19, 1999, no appeals 
were received. 


Y2K and Air Carrier Insurance 


Like many industries concerned about the 
potential negative ramifications of the 
so-called “Y2K bug,” aviation insurers 
were refusing to cover Y2K-related 
claims. Exclusions to coverage began to 
appear in certificates of insurance filed 
with the Agency. These “date recognition 
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exclusions,” which most aviation insur- 
ance policies contained, were contrary to 
the ATR. 


The ATR require all licensed Canadian 
and foreign air carriers to maintain ade- 
quate passenger and public liability 
insurance. They do not permit exclusions 
in insurance policies that reduce passen- 
ger or public liability coverage below 
specified minimum amounts, unless those 
exclusions are standard international 
exclusions pertaining to such things as 
war, pollution, chemical drift, radioactive 
contamination and the liability an air 
carrier assumes under contract. 


Following consultations with almost 200 
aviation insurers, and discussions with 
leading underwriters in the British and 
American insurance markets, the Agency 
obtained agreement from insurers that 
they would modify licensed air carriers’ 
insurance policies to ensure compliance 
with the ATR. The Agency required all 
licensed air carriers — approximately 
1,875 in total — to provide written certi- 
fication, signed by their insurers, that 
date recognition and other disallowed 
exclusions would apply only to claims for 
amounts above the prescribed minimum 
passenger and public liability coverage. 
By expending significant time, effort 
and personnel resources, the Agency 
ensured that all licensees complied 

with this requirement well before 
December 31, 1999. 


AGREEMENTS 


As Canadian aeronautical authority, 

the Agency participates in bilateral air 
negotiations to procure additional rights 
for Canadian air carriers while protecting 
the interests of Canadians and Canadian 
air carriers, and administers resulting 
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bilateral agreements. These rights relate 
to such matters as the number of airlines 
and frequency of service, access to points 
in the other country, the ability to pick 
up and discharge traffic at points in third 
countries, and code-sharing. As aeronau- 
tical authority, the Agency also ensures 
that other countries apply their laws and 
regulations fairly to our airlines, especial- 
ly in relation to the airline’s ability to 
conduct its business affairs. 


As members of the Canadian delegations 
to bilateral air negotiations, Agency staff 
provide advice from the regulatory per- 
spective and draft text for the Canadian 
delegation to propose during the course 
of negotiations, focussing especially on 
capacity, tariffs, charters, code-sharing 
and commercial agreements. 


During 1999, the Agency participated 
in negotiations with Mexico, Finland, 
Thailand, Hong Kong, the United 

Arab Emirates and Israel. In addition, 
Canada continued written consultations 
initiated in 1998 with Germany and the ~ 
Netherlands, while entering into written 
consultations with Jamaica, Romania 
and Pakistan. Although negotiations 
were held with Israel, subsequent written 
consultations were necessary to agree on 
a capacity regime for the 1999/2000 
winter season. 


Several negotiations and consultations 
focussed on securing the necessary rights 
to permit Canadian carriers to maximize 
their code-sharing opportunities with their 
Star Alliance (Air Canada) and oneworld 
(Canadian Airlines) partners. With the 
exception of written consultations with 
Israel, all negotiations were suspended 
pending the possible restructuring of the 
Canadian airline industry. They are expect- 
ed to resume when the Air Canada pur- 
chase of Canadian Airlines is completed. 
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The Agency made determinations on 

80 applications relating to bilateral air 
agreements and commercial arrangements 
among air carriers. Of these, 39 involved 
code-sharing arrangements, 14 involved 
the contracting by licensees of aircraft 
and flight crew from another person, 
and 12 involved capacity issues. The 
remaining 15 applications concerned 
matters such as licence conditions, the 
administration of bilateral agreements or 
requests for extra-bilateral authorities. 


THE INTERNATIONAL CIVIL 
AVIATION ORGANIZATION (ICAO) 


The Agency supports Canada’s participa- 
tion in the International Civil Aviation 
Organization (ICAO) through various 
activities. With other interested Canadian 
parties, it develops Canadian positions 
relating to ICAO facilitation matters. The 
Agency also participates on Canadian 
delegations to ICAO assemblies and on 
the ICAO Legal Commission. 


In 1999, Agency staff consulted exten- 
sively with other federal government 
departments, and with all provinces and 
territories, to draft a response to the ICAO 
council resolution concerning policies on 
taxation of international air transport. 
These policies relate to taxation on fuel, 
lubricants and other consumable techni- 
cal supplies; taxation on airline income; 
and taxation on the sale and use of inter- 
national air transport. The draft response 
sets forth the degree to which Canadian 
tax practices are consistent with ICAO 
policies. 


Agency staff members were also part 

of the Canadian delegation to the 
International Air Law Conference, which 
the ICAO called to update the Warsaw 
Convention System. This conference 
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resulted in the modernization and conso- 
lidation of a 70-year-old system of inter- 
national instruments of private interna- 
tional law into one legal instrument, the 
Montreal Convention, which sets out an 
improved compensation scheme for those 
involved in international air accidents. 
Compensation for death or injury of pas- 
sengers under this Convention involves a 
two-tier liability system with a first tier 
based on strict liability of up to 100,000 
Special Drawing Rights (approximately 
C$200,000) and a second tier of unlimit- 
ed liability based on presumed fault of 
the air carrier. 


The Montreal Convention now also 
allows an action for damages resulting 
from death or injury of a passenger to be 
brought in the country in which the pas- 
senger lived at the time of the accident, 
subject to certain conditions. This is in 
addition to the ability to bring an action 
for damages, amongst other places, in the 
country from which the carrier did busi- 
ness or the country of destination. 


Furthermore, the Agency participates as 
part of the ICAO Secretariat Study Group 
on Unruly Passengers, which was estab- 
lished to consider and find solutions to 
the problem commonly referred to as 

“air rage.” 


TARIFFS 


Air transportation tariffs are the docu- 
ments that set out the contractual obliga- 
tions between an air carrier and a pas- 
senger. They contain a carrier’s fares, 
rates, charges, and terms and conditions 
of carriage. The Agency does not require 
air carriers to file their domestic tariffs 
with the Agency. However, Canadian 
domestic carriers must provide copies of 
these tariffs to passengers, shippers and 
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the Agency on request. In general, when 
carriers operate international flights to 
or from Canada, they must file the relat- 
ed tariffs with the Agency. However, 
under “open skies” bilateral agreements, 
carriers operating between Canada and 
the United States, and between Canada 
and Germany, file only their terms and 
conditions of carriage, not their fares, 
rates and charges. 


The Agency reviews international tariffs 
when they are filed or revised to verify 
that they are consistent with Canadian 
law, government policy and applicable 
bilateral agreements. In 1999, Agency 
staff reviewed 4,866 tariff submissions. 
Normally, carriers file new or amended 
tariffs within the period of notice speci- 
fied in the applicable air transport agree- 
ment, usually 30 or 45 days. The Agency, 
however, also allows carriers to apply for 
a “special permission” to help the indus- 
try respond to competition or other time- 
critical situations. If granted, the “special 
permission” allows a carrier to implement 
a new or amended tariff immediately. In 
1999, the Agency processed 8,842 special 
permission applications. It also issued 

26 decisions on complaints from carriers 
against other carriers regarding tariff 
matters. 


Electronic Tariff Filings 


In 1999, the Agency received 14,153 
individual tariff submissions from airlines 
proposing to amend or add fares, rates, or 
terms and conditions of travel to their 
international tariffs; approximately 

85 percent of these submissions arrived 
electronically. Accepting electronic tariff 
submissions from air carriers increases 
the Agency’s productivity and gives 
airlines flexibility. 
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Third and Fourth Freedom 
Air Services 


To promote competition, the Agency 
issued a notice on October 20, 1999. It 
advised carriers offering fares for trans- 
portation to or from Canada that under 
most circumstances the Agency would 
favourably consider applications for spe- 
cial permission to file reduced fares on 
less than statutory notice. This new 
approach applies to markets with direct 
or code-shared service to or from Canada. 


Tariff Provisions for Persons 
with a Disability 


These provisions are discussed in detail 
on page 33, in the accessibility section of 
this chapter. 


Consumer Complaints 


In general, consumers file complaints 
about flight departures; misplaced, lost or 
damaged baggage; restrictions on airline 
tickets; quality of service provided by air- 
line employees; fares; denied boarding; 
and, more frequently this year, refusal to 
carry a passenger due to inappropriate 
passenger behaviour. In reviewing these 
complaints, the Agency works to ensure 
that carriers have complied with the 
terms and conditions set out in their 
tariffs. 


The Agency carried over 33 complaints 
from the previous year, received an 
additional 165 written complaints and 
resolved a total of 155 files. It carried the 
remaining 43 complaints over to 2000. It 
also handled approximately 1,100 calls 
on its 1-800 consumer complaints line. 


In most cases, the Agency found that 
the carriers had complied with their tar- 
iff provisions. In one situation, however, 
the Agency found that the carrier had 
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not complied. This complaint concerned 
Skyservice’s requirement that a passen- 
ger sign a waiver of liability releasing 
the carrier from any responsibility if the 
passenger’s checked golf clubs were lost 
or damaged. The Agency determined 
that this was not in accordance with 
Skyservice’s tariff provisions. It ordered 
the carrier to apply the terms and con- 
ditions of its international charter tariff 
at all times by not imposing conditions 
that are not specified in the tariff. 


This year, the Agency received four com- 
plaints concerning a carrier’s decision to 
refuse transportation because of passen- 
ger behaviour. The Agency rendered a 
decision on one of these complaints, stat- 
ing that the evidence indicated that the 
carrier’s action was necessary for safety 
reasons. The Agency has carried over the 
remaining three complaints to 2000. 
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ENFORCEMENT 


The Agency’s Enforcement Program 
encourages voluntary compliance with 
the Act, the ATR and the Personnel 
Training for the Assistance of Persons 
with Disabilities Regulations (the 
Personnel Training Regulations). The 
program comprises two main elements: 
a periodic inspection program and a 
targeted investigation program. Before 
conducting a periodic inspection, an 
enforcement officer normally contacts 
the carrier or terminal operator to 
arrange a convenient time to meet. In 
investigations, the nature of the case 
will determine whether the enforcement 
officer makes prior arrangements. 


In 1999, the Agency completed 284 
on-site inspections of Canadian-based air 
carriers and passenger terminal operators, 
and identified 123 infractions. It also 
completed 32 investigations of carriers or 
individuals suspected of operating illegal 
air services in Canada and identified 

22 infractions. 


Staff in Moncton, Montréal, Toronto, 
Winnipeg, Edmonton and Vancouver 
administer this program. As well as con- 
ducting investigations and inspections, 
they provide information to help trans- 
portation providers satisfy legislative and 
regulatory requirements. 


Administrative Monetary 
Penalties Program 


After extensive public consultation with 
air carriers, terminal operators, other 
government departments and interested 
parties, the Agency introduced the 
Administrative Monetary Penalties 
(AMPs) program in 1999. Through this 
program, the Agency can issue warnings, 
notices of violation or fines to air carriers 
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that do not comply with certain provi- 
sions of the Act, the ATR or the Personnel 
Training Regulations. The AMPs program 
allows the Agency to better tailor sanc- 
tions to the nature of the violation. 


Since a formal warning, rather than a 
monetary penalty, is the first step in the 
AMPs process, carriers have ample oppor- 
tunity to take corrective action before the 
Agency assesses a monetary penalty. 
Previously, the only ways the Agency 
could enforce the law were informal 
warnings, cease-and-desist orders, licence 
suspensions or cancellations, and prose- 
cutions. These options were either admin- 
istrative or judicial; there was no middle 
ground. While these options remain, 
AMPs provide an additional means of 
enforcing the law. 


The Canadian Transportation Agency 
Designated Provisions Regulations came 
into force on June 11, 1999. Under sec- 
tion 177 of the Act, the Agency desig- 
nated the relevant provisions of the Act, 
the ATR and the Personnel Training 
Regulations and established a penalty 
scale for each violation to the maximum 
amount prescribed in the Act to set up 
the AMPs program. However, in keeping 
with its commitment to advise interested 
parties when the program was to be 
implemented, the Agency did not 
launch the AMPs program itself until 
November 15, 1999. 


COMMUNICATING WITH 


CANADIANS 


In developing the AMPs program over 
the past three years, the Agency consult- 
ed extensively with air carriers, terminal 
operators and interested parties. For 
example, in March 1999, it mailed more 
than 2,000 notices of prepublication of 
the Agency’s Designated Provisions 
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Regulations in Part I of the Canada 
Gazette. In November, it sent the same 
parties a brochure titled AMPs and You, 
which explained the program. 


The Agency made presentations to 
several organizations in 1999. In April, 
Agency staff met with Canadian Airlines 
to explain the impact of the AMPs 
program on air carriers generally 

and specifically how it might affect 
Canadian Airlines. Also in April, the 
Agency Chairman made a presentation 
to the Air Law Section of the British 
Columbia Branch of the Canadian 

Bar Association which addressed the 
Agency’s responsibilities regarding air 
carrier licensing, air policy, liability 
insurance and Y2K concerns, and acces- 
sible transportation. In December, 

Agency staff made a presentation to the 
Canadian Airports Council and Airports 
Council International — North America 
on the Agency’s role and responsibilities 
in air transportation. 


Law enforcement agencies work with 
the Agency to help enforce the Act. 

For instance, they help the Agency deal 
with illegal air services used to provide 
access to hunting and fishing areas. In 
June, Agency enforcement officers made 
a presentation to wildlife officers in 
Stephenville, Newfoundland, on the 
inspection and investigation program. 
In addition, the Royal Newfoundland 
Constabulary in Labrador City and the 
municipal police in Fermont, Quebec, 
both received presentations on the 
Agency’s mandate, the Act, regulations, 
and the purpose of the Agency’s enforce- 
ment activities in September 1999. 


During proceedings on restructuring the 
Canadian airline industry in the fall of 
1999, Agency staff gave presentations on 
the Agency’s mandate in air transporta- 


Canadian Transportation Agency 


tion and its air carrier licensing process 
to the House of Commons Standing 
Committee on Transport and the Standing 
Senate Committee on Transport and 
Communications. 


ACCESSIBILITY FOR 
PERSONS WITH 
DISABILITIES 

liminating undue obstacles to the 


E mobility of Canadians with dis- 
abilities, a core element of the Agency’s 


mandate, continued to be one of the 
Agency’s busiest areas of activity in 
1999. The Agency removes undue obsta- 
cles in two ways: on a case-by-case 
basis by resolving individual complaints, 
and on a systemic basis by developing 
regulations and codes of practice. In 
1999, the Agency issued significant 
decisions about accessibility and imple- 
mented another code of practice. It also 
continued consulting with interested 
parties, holding working committee 
meetings and building consensus to 
develop new standards. 


In 1998, the Agency produced a booklet 
entitled Taking Charge of the Air Travel 
Experience: A Guide for Persons with 
Disabilities. The booklet provides useful 
information and tips to assist persons 
with disabilities in planning air travel. 
Since its release, more than 30,000 copies 
have been distributed. The high demand 
for the guide illustrates the great success 
of this initiative. Some examples of travel 
tips contained in the guide are: 


e Ask for confirmation in writing of all: 
services provided. 

e Self-identification of a disability i is a 
vital step. 


e Ask questions about the interior layout of 


the aircraft. : 
e Documents and medication should be 
kept within easy reach. 


The guide offers travellers with disabilities 
practical advice on accessible features and 
services available to them when they are 
travelling by air. The Agency wanted to 
find out whether the air travel guide was 
responding to the needs of travellers with 
disabilities. In 1999, it asked recipients of 
the guide to evaluate the publication’s 
clarity and comprehensiveness. Of those 
surveyed, 83 percent were people with 
disabilities and 93 percent of those 


individuals were travellers. Some of 
the survey’s results are: 


all respondents said the guide is easy to 
follow and understand, and that the travel 
tips in it are useful: 

“The guide permitted me to plan a trip with- 
out having to face many problems.” 

“The guide was extremely helpful to me 
before and during my trip.” 

a large majority of travellers with disabili- 
ties who had travelled by plane since 
receiving a copy of the guide said they 
used the guide to plan their trip, and 
almost all (97 percent) said they feel more 
confident about travelling thanks to the 
guide: 

“The guide helped me to feel more comfort- 
able about travelling alone.” 

98 percent of respondents said they would 
recommend the air travel guide to their 
friends or families; 

“Good guide to have to lend to clients who 
travel and have disabilities. It helped me to 
answer a lot of their questions.” 

“Guide is borrowed very often and the 
comments are positive.” 


More background on the survey and 
its results are available on the Agency’s 
Web site. 
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CODES OF PRACTICE, 
REGULATIONS, CURRENT 
RESEARCH INITIATIVES, 
AND TARIFF PROVISIONS 


An important part of the Agency’s man- 
date is developing regulations and codes 
of practice for accessibility, and monitor- 
ing all federally regulated carriers and 
terminal operators to ensure they adhere 
to them. 


In an effort to provide travellers with 
disabilities access to Canada’s federally 
regulated transportation network, the 
Agency weighs both the needs of persons 
with disabilities for accessible transporta- 
tion services and the ability of industry 
to deliver accessible services. 


Eliminating undue obstacles to the 
mobility of Canadians with disabilities, a 
core element of the Agency’s mandate, 
continued to be one of the Agency’s 
busiest areas of activity in 1999. 


Representatives from the community of 
persons with disabilities and from the 
transportation industry, along with other 
interested parties, sit on the Agency’s 
Accessibility Advisory Committee (see 
Appendix 2 for a list of committee mem- 
bers). The Committee helps the Agency 
develop regulations, codes of practice and 
industry guidelines to make the federally 
regulated transportation network more 
accessible. The Agency consults the 
Committee on an ongoing basis for all 

of its regulatory projects. Many of these 
consultations take place either in writing 
or by telephone. However, given the 
importance and the benefits of face to 
face consultations, the Agency has 
committed to yearly meetings with the 
Committee. 
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Voluntary Codes of Practice 


In keeping with government policy, the 
Agency sets performance-based standards 
by adopting codes of practice, which call 
for voluntary compliance, before it con- 
siders developing regulations. These codes 
of practice — which the Agency develops 
in consultation with people with disabili- 
ties, the industry, and groups representing 
seniors — set out the minimum measures 
that carriers and terminal operators should 
take to make services and equipment 
accessible to persons with disabilities. 
Codes of practice are advantageous 
because the Agency can implement them 
more quickly than it can implement 
regulations. 


At a special ceremony in June 1999, 

at Marine Atlantic’s Ferry Terminal in 
North Sydney, Nova Scotia, the Agency 
released its third code, the Code of 
Practice for Ferry Accessibility for 
Persons with Disabilities. The Agency, 
Marine Atlantic, other ferry industry 
representatives, and organizations of 
and for persons with disabilities all par- 
ticipated in this event. During the cere- 
mony, the Canadian Ferry Operators 
Association not only committed to abide 
by the Code, but stated that the marine 
industry — which already meets most 
of the Code’s accessibility standards — 
will, in many instances, exceed the 
requirements of the Code. This event 
once again demonstrates the strength 
of the voluntary partnerships among 
the Agency, consumers with disabilities 
and industry. 


The Ferry Code of Practice establishes 
equipment accessibility standards for 
extra-provincial ferry services. These 
include accessibility standards for pas- 
sageways, elevators, telephones, public 
areas, cabins and washrooms. The Code 
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also sets standards for signage and verbal 
communication. 


With the Agency’s three codes of practice 
(air, rail and ferry) and Transport 
Canada’s Bus Code, a code of practice 
now exists for each federally regulated 
public transportation system in Canada. 


Regulations 


During the year, the Agency also 
consulted with the Accessibility Advisory 
Committee and with air carriers that 
operate small aircraft (29 or fewer pas- 
senger seats) on the nature and extent of 
services that carriers can offer persons 
with disabilities travelling on small air- 
craft. The Agency wants to determine 
which provisions of Part VII of the Air 
Transportation Regulations which cur- 
rently apply to large aircraft of 30 pas- 
senger seats or more could also apply to 
small aircraft. 


During 1999, the Agency also continued 
to work with the Department of Justice 
on the Agency’s proposed amendment to 
the Personnel Training for the Assistance 
of Persons with Disabilities Regulations 
(the Personnel Training Regulations). 

The amendment attempts to clarify the 
intended application of these regulations. 


Current Research Initiative 


In addition, the Agency has initiated a 
joint research project with Transport 
Canada’s Transportation Development 
Centre on boarding devices used by 
Canadian airport authorities and air carri- 
ers. The Agency will use the information 
collected to determine whether standards 
are needed for the provision of boarding 
devices in Canada. 
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Tariff Provisions for Persons 
with a Disability 


As part of its ongoing international 
efforts to increase accessibility, the 
Agency required air carriers filing inter- 
national scheduled service tariffs to 
amend the terms and conditions of car- 
riage appearing in such tariffs. These 
amendments are to: recognize the right of 
a person with a disability to determine 
whether he or she needs to travel with an 
attendant, and include the carrier’s poli- 
cies regarding the carriage of persons 
with a disability. Including these terms 
and conditions makes travel easier for 
persons with disabilities. 


As a result, 92 percent of these carriers 
have filed the appropriate provisions. Six 
carriers have not complied. At year-end, 
the Agency was considering the best way 
to address this issue. 


MONITORING 


The Accessible Transportation Program 
regularly monitors, measures and evalu- 
ates the industry’s compliance with 
Agency regulations and codes of practice 
related to persons with disabilities. It does 
so by conducting surveys, inspecting sites 
and investigating complaints. 


Before a code comes into force, the 
Agency establishes benchmark data on 
air carriers’ accessibility. The Agency is 
able to measure improvements in accessi- 
bility by comparing the data collected 
after a code comes into force against the 
benchmark data. 


On January 1, 1999, the Code of Practice: 
Aircraft Accessibility for Persons with 
Disabilities (Air Code) came into effect. 
The code establishes on-board accessibili- 
ty criteria for persons with disabilities on 
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aircraft with 30 or more passenger seats. 
While most of the Air Code’s criteria 
came into effect at the beginning of 
1999, the code’s washroom requirements 
will become effective on January 1, 2002. 


Passenger Briefing Cards 


Air Canada called Agency staff to ask what 
colour ink to use for printing supplemental 
passenger briefing cards. These cards are 
designed for persons who are blind or have 
low vision and suggest that such passengers 
request a personal safety briefing from flight 
crew. Since Air Canada was going to re-order 
additional cards, it wanted to find out if 
black was still the best colour to use. Agency 
staff obtained large print guidelines provided 
by the Canadian National Institute for the 
Blind and confirmed that black remains the 
preferred choice for people with low vision. 
Additionally, to bring industry and the com- 
munity of persons with disabilities closer 
together, Agency staff provided Air Canada 
with a contact at the CNIB for future refer- 
ence on matters such as this. 


In January 1997, the Agency gathered 
benchmark data from air carriers. 
Analysis of the benchmark data revealed 
that air carriers were well on their way to 
meeting the Code’s provisions. Most car- 
riers met the Code’s requirements for 
proper signage and lighting, glare-free 
and slip-resistant flooring, and cabin 
storage for mobility aids. While many of 
the carriers’ large aircraft already had 
some of the accessibility features required 
for washrooms, such features were scarce 
in aircraft with fewer than 100 seats. 


In 1999, when the Air Code came into 
effect, the Agency collected new data on 
industry compliance with the code. At 
year-end, the Agency was still analyzing 
this information and planned to report 
on it publicly in 2000. Early indications 
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showed improved awareness of the code’s 
requirements and of the low cost of some 
of the access requirements that remain to 
be installed, such as contrasting colour 
strips on stairs and door handles. The 
next follow-up of the Air Code will be 
done in January 2002 when the accessi- 
bility criteria for washrooms becomes 
effective. 


In addition to establishing on-board 
aircraft accessibility criteria with the 

Air Code, the Agency has taken other 
actions to address air accessibility 

issues. In November 1997, it released the 
Communication Barriers Report: A Look at 
Barriers to Communication Facing Persons 
Disabilities Who Travel by Air. This report 
included 25 recommendations for elimi- 
nating communication obstacles that per- 
sons with sensory and cognitive disabili- 
ties face while travelling by air. While this 
report is not a code, the Agency is never- 
theless committed to improving communi- 
cation issues for persons with disabilities 
when they travel by air. Throughout 1999, | 
the Agency collected new data from air 
carriers and major airport operators to 
assess whether they are implementing the 
recommendations of this report. These 
results will be made available in 2000. 


During routine visits to the offices of 
carriers or terminal operators, Agency 
field investigators check the training 
records of each company to determine 
if they comply with the administrative 
requirements of the Personnel Training 
Regulations. When evidence of non- 
compliance with the regulations is found, 
Agency staff work with the carrier or 
terminal operator concerned to improve 
its training program so that it meets 
the requirements. During the reporting 
period, staff completed such work with 
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10 carriers and terminal operators. The 
Agency asked an additional 11 organiza- 
tions to submit further information about 
their training program content and to 
identify employees who had been trained. 


While these industry monitoring initiatives 
provide the Agency with useful informa- 
tion about the equipment that trans- 
portation service providers are making 
available to assist travellers with dis- 
abilities, the information collected does 
not give the Agency insight into other 
service issues, such as the effectiveness of 
staff training. Subsequently in the spring 
of 1999, the Agency began working on a 
survey of persons with disabilities to 
determine their level of satisfaction with 
the accessibility of Canada’s transporta- 
tion network. Ekos Research Associates 
was retained to help develop and test the 
questionnaire. Following discussions with 
the Advisory Committee and a series of 
pretesting focus groups with people with 
disabilities in the summer of 1999, the 
questionnaire was revised. The Agency is 
now considering which distribution 
method will best ensure a representative 
sample of the target population. 


COMMUNICATING WITH 
CANADIANS 


Persons with Disabilities 

The Agency encourages persons with dis- 
abilities from across Canada to actively 
promote its accessible transportation 
activities. The Agency solicits comments 
and suggestions at community meetings, 
discussion forums and awareness events, 
where it also provides tips for travellers 
with disabilities. Organizations of and for 
persons with disabilities, as well as indus- 
try representatives, support the Agency’s 
efforts. The Agency circulates draft pro- 
posals for regulations and codes of 
practice in print, braille, audio cassette 
and electronic formats to the more than 
3,000 people who have subscribed to the 
accessible transportation database. 


The Accessible Transportation Program’s 
advertising campaign primarily targets 
publications by and for persons with dis- 
abilities, and seniors’ publications. The 
messages relate to the specific transporta- 
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Each day, the Agency provides practical advice on accessible transportation to both the public 
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tion needs of these groups. In addition, 
the Agency regularly produces articles for 
these publications. Canada’s two radio 
reading services for persons who are 
blind, La Magnétothèque and VoicePrint, 
also broadcast the Agency’s advertise- 
ments. During 1999, the Agency placed 
13 advertisements. 


Travel Industry 

The Agency made a special presentation 
to the accessibility committee of the Air 
Transport Association of Canada (ATAC) 
in November 1999, updating ATAC on 
current issues in accessible transporta- 
tion, such as the obesity inquiry, moni- 
toring initiatives, and services to be pro- 
vided to persons with disabilities on 
small aircraft. The Agency also spoke to 
the accessibility advisory committee at 
Canadian Airlines International to answer 
operationally oriented questions about 
Agency codes and regulations. 


Since many Canadians make travel 
arrangements through travel agents, the 
Agency promotes accessible transporta- 
tion to travel agents and tour operators. 
During 1999, the Agency participated as 
an exhibitor in travel industry shows in 
Ottawa, Vancouver, Langley, Victoria, 
Hamilton and Montréal. In October 1999, 
the Agency was one of more than 

400 international exhibitors represent- 
ing more than 100 countries at the 
11th Annual International Tourism and 
Travel Show in Montréal. 


In another accessibility initiative, the 
Agency is preparing a checklist to help 
ensure that transportation service 
providers meet the needs of persons with 
disabilities during air travel. The checklist 
is designed to help travel agents when 
they are making travel arrangements for 
their customers. It lists services to be pro- 
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vided by air carriers such as assistance to 
get to the boarding gate; requests specific 
seating arrangements to accommodate a 
disability; and transporting mobility aids 
free of charge. The Agency has submitted 
a draft version of the checklist to mem- 
bers of the travel agent industry for their 
review and comments. The checklist is 
intended to be a companion document to 
the air travel guide. Both industry and 
travellers with disabilities will use the 
guide, and the checklist when it is com- 
pleted, as valuable resources to make air 
travel easier. 


Agency staff continued presenting half- 
day training seminars to travel and 
tourism students across the country. 
This year, they gave such seminars in 
Vancouver, Kelowna and Surrey, British 
Columbia, and in London, Ontario. 
They also delivered customer service 
presentations to the Tourism Educators’ 
Conference of the Pacific Rim Institute 
of Tourism, and to the 1999 Annual 
Conference of the International Society 
of Travel and Tourism. 
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Increasingly, the Agency provides travel 

_ seminars for interested travellers with — 
disabilities at events sponsored by such 
groups as the Canadian Chronic 
Obstructive Pulmonary Disease Alliance, 
the Toronto Chapter of the Canadian 
Multiple Sclerosis Society and the Gage 
Transition to Independent Living Service. 
The Agency regularly exhibits at events 
that persons with disabilities attend, such 
as the People in Motion Trade Show 
in Toronto and the Ottawa-Carleton 
Symposium on Disability Issues. In coop- 
eration with Air Nova, the Agency con- 
ducted a travel seminar at the annual 
general meeting of the Atlantic Cerebral 
Palsy Association in Charlottetown. 
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International Initiatives 

On the international front, the Agency 
continued promoting uniform service 
standards for Canadians with disabilities 
travelling abroad. Foreign government 
bodies and international organizations 
were interested in learning about 
Canada’s model for increasing the acces- 
sibility of transportation services; the 
Agency has demonstrated that consulta- 
tion and consensus can be practical and 
active means for eliminating barriers to 
the mobility of travellers with disabilities. 
With the trend toward globalization of 
transportation services through mergers, 
alliances and code-sharing, this work is 
very important for Canadians travelling 
abroad. The Agency’s work international- 
ly showcased Canada’s leadership in fos- 
tering access to transportation systems 
for persons with disabilities. 


The Agency participates in several inter- 
national organizations whose members 
share information about how barriers to 
the mobility of travellers with disabilities 
are being removed. The Agency’s 
Chairman delivered a keynote address 
at the International Aviation Women’s 
Association annual conference in 
Montréal in October 1999. Agency 
representatives also participated in 
“Strengthening the Transport Chain,” 

a conference sponsored by the European 
Conference of Ministers of Transport, 

as well as a working meeting of the 
European Civil Aviation Conference. 


Throughout the year, the Agency met 
with visiting delegations from such coun- 
tries as China, Japan and Australia to 
provide in-depth information about 
Canada’s approach to accessible trans- 
portation. 
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In July, the Passenger Vessel Access 
Advisory Committee of the United States 
Architectural and Transportation Barriers 
Compliance Board visited Vancouver to 
inspect the accessibility features of cruise 
ships. The Chairman and Agency staff 
gave a presentation to the Committee on 
the Canadian approach to accessible 
transportation. 


Since transportation and tourism are 
interdependent, the Agency has been 
involved in several activities to make it 
easier for tourists with disabilities to 
travel to and from Canada. This work 
included making a presentation on cus- 
tomer service to the 1999 World Congress 
for Travellers with Disabilities and 
Mature Travellers sponsored by the 
Society for the Advancement of Travel 
for the Handicapped, and providing an 
awareness session for representatives 
from Caribbean and Central American 
nations organized by the Florida- 
Caribbean Cruise Association. 


Travel Agent Outreach 

The Agency encourages travel agents to get 
as much information as possible so that they 
may better serve their clients, especially those 
with disabilities. A tour operator saw the 
Agency’s advertisement for its Taking Charge 
of the Air Travel Experience and requested a 
copy of the guide. The travel agent indicated 
that he also wanted to receive some advice 
on dealing with persons with disabilities. 
Agency staff encouraged him to discuss pas- 
sengers’ needs when they identified them- 
selves as persons with disabilities and to try 
to describe the tour to them (especially in 
terms of difficulty, hours walking, uneven- 
ness of the terrain, etc). The agent said he 
would recommend to his staff that they have 
more detailed discussions with their clients in 
future so that they could better meet their 
needs. 
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Seniors 

Since the incidence of disability increases 
with age, the Agency works to address 
the needs of senior travellers as part of 
its mandate to ensure accessibility of 

the federally regulated transportation net- 
work. During 1999, the International Year 
of Older Persons, the Agency’s efforts 

to focus on the service needs of seniors 
culminated with the Agency’s active 
participation as a presenter and exhibitor 
at the Fourth Global Conference on 
Aging in Montréal in September. As well, 
the Agency prepared a special edition of 
its popular Moving Ahead newsletter 

to mark the international event. The 
Agency continues to participate on the 
Interdepartmental Committee on Aging 
and Seniors Issues, which fosters and 
facilitates a coordinated cross-sector 
approach to policy and program develop- 
ment related to an aging population. 


Other Interdepartmental Initiatives 


The Agency continued to cooperate 
with other government departments to 
address the needs of persons with dis- 
abilities. For example, it worked with 
Human Resources Development Canada 
on the Federal Disability Strategy. 


In March, the Minister of Transport and 
the Chairman of the Agency appeared 
before the House of Commons’ Sub- 
Committee on the Status of Persons 
with Disabilities. There, they discussed 
the roles and achievements of Transport 
Canada and the Agency in promoting 
and monitoring federal transportation 
initiatives aimed at the integration and 
equality of persons with disabilities. 
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Communication 


Terminal-related 


COMPLAINT RESOLUTION 
ACTIVITY 


When travellers with disabilities believe 
they have encountered an undue obstacle, 
they may file a complaint with the 
Agency. The Agency will investigate the 
complaint to determine whether an obsta- 
cle exists, then decide whether the 
obstacle is undue. 


When the Agency finds that an undue 
obstacle exists, the Agency takes action 
to ensure that the obstacle is removed. 
Through these actions, the Agency works 
to eliminate unnecessary or unjustified 
barriers to travel. 


In 1999, the Agency received 70 
complaints and issued decisions on 

51 complaints. The Agency reported on 
two investigations in last year’s annual 
report which were ongoing in 1999. 


FIGURE 2: ACCESSIBILITY COMPLAINTS 
Issues of complaints resolved in 1999 (%) 
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Air Travel by Persons 

who are Obese 

The Agency received a complaint in late 
November 1997 against an air carrier 
regarding charges the carrier assessed to 
accommodate the additional seating 
needs of a passenger who is obese. As 
any ruling in this matter could have sig- 
nificant implications for all carriers, the 
Agency decided to conduct further con- 
sultations before deciding on the com- 
plaint. All parties agreed to extend the 
statutory time limit for rendering a deci- 
sion to allow sufficient time for consul- 
tation. The Agency then appointed an 
inquiry officer to study whether obesity is 
a disability for the purposes of applying 
the accessibility provisions of the Act. 

It also asked the officer to look into the 
ways that Canadian air carriers accom- 
modate passengers who are obese and 
need more seating space. 


The officer conducted research and con- 
sultations and presented an interim report 
to the Agency in April 1999. The officer 
concluded that obesity is a chronic dis- 
ease and should be considered a disability 
for applying the provisions of the Act, 
but only when a person’s stature requires 
additional space to travel. As well, the 
officer recommended that the charges 
imposed by carriers for extra seating 
were unacceptable since the industry had 
not provided information during the con- 
sultations to suggest that the cost impli- 
cations of providing additional seating 
space would be excessive. The Agency 
distributed the report to interested parties 
and at year-end was considering their 
comments. 
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Interprovincial Municipal Urban 
Transit Systems 

In mid-1998, the Agency received three 
complaints about the accessible services 
provided by the Société de transport de 
l'Outaouais (STO). After conducting a pre- 
liminary review of the information gath- 
ered during pleadings, the Agency decid- 
ed that it needed more comprehensive 
information on public transit and para- 
transit for persons with disabilities. It 
hired a consultant to study the matter in 
more depth and to prepare a report. A 
final report was submitted to the Agency 
in mid-December 1999, and was forward- 
ed to the three applicants and the STO for 
their comments. The Agency will consider 
the consultant’s analysis and the parties’ 
comments as it reviews the files and 
determines whether the STO’s accessible 
services create undue obstacles to travel 
for persons with disabilities. 


COMPLAINTS SUMMARY 


Issues that have Triggered 
Complaints 


Complaints in the last 10 years have 
focussed mainly on service issues, such 
as lack of assistance in the terminal, 
methods used to board mobility-impaired 
passengers, refusal to carry mobility aids 
and damage to mobility aids. There were 
also complaints relating to appropriate 
seating accommodation in aircraft, acces- 
sibility of carrier equipment, carrier per- 
sonnel’s lack of awareness of ways to 
meet the needs of travellers with disabili- 
ties, and accessibility in terminals. 


In 1999, the Agency noted that the lack, 
or perceived lack, of telephone-teletype 
devices (TTYs) is a growing concern with- 
in the community of people who are deaf 
or hard of hearing. While the Agency 
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continued to receive complaints related to 
service issues and personnel awareness, 
the number of complaints related to TTYs 
rose dramatically, accounting for half of 
all complaints received. Such complaints 
related to the failure to provide TTYs in 
terminals; carriers’ failure to provide a 
TTY service; or carriers’ failure to adver- 
tise their TTY numbers as widely as they 
advertise their regular numbers in media 
such as advertisements, timetables and 
Web sites. 


In most cases, carriers and service 
providers undertook corrective measures 
that the Agency ordered. The Agency 
recognized that the complaints resolu- 
tion process is limited to the parties to 

a complaint, but that this was part of a 
larger, systemic issue. Accordingly, in 
June Agency staff sent a letter to all 
Canadian air carriers and airport opera- 
tors on the matter of TTYs. It encour- 
aged them to review the content of rele- 
vant Agency decisions and to assess 
what, if anything, they should do to 
ensure they were in compliance with the 
Communications Barrier Report. The 
Agency continues to receive complaints 
on TTY matters. 


Twice in 1999, the Agency was asked to 
rule on the application of the Canadian 
Charter of Rights and Freedoms (the 
Charter) to complaints. In the context of 
discrimination, the Charter is applied to 
those instances where discrimination is 
caused by the application or operation 
of law and not to situations caused by 
private actions. 


In one case involving ground trans- 
portation at Ottawa’s Macdonald-Cartier 
International Airport, the Agency noted 
that the private entities providing taxi 
and shuttle bus services at the airport 
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are private entities and as such, their 
actions are not subject to challenge 
under the Charter. 


In a second instance involving the 
Ottawa-Carleton Regional Transit 
Commission (OC Transpo), the status of 
the corporation as a private entity was 
less clear. The Agency recognized that 
while OC Transpo is a corporate entity, it 
is subject to some degree of control by 
the municipal government. The Agency 
was of the view that the question of 
whether that government control was 
sufficient to bring OC Transpo under the 
application of the Charter was a matter 
that would be more properly dealt with in 
another forum given the broad implica- 
tions of such a decision on OC Transpo. 


The Agency makes its decisions available 
to individuals who have asked to be 
placed on mailing lists. They are also 
available to the general public on the 
Agency’s Web site. Following is a brief 
summary of some significant decisions 
the Agency issued in 1999. 


Interprovincial Para Transpo 
Services 


An applicant who is mobility impaired 
filed a complaint about the Ottawa- 
Carleton Regional Transit Commission’s 
(OC Transpo) procedure for requesting 
transportation on its door-to-door Para 
Transpo service to Hull, Quebec. All regu- 
larly scheduled trips for work or post- 
secondary education to Hull are automat- 
ically provided. However, it requires pas- 
sengers to reserve 24 hours in advance 
for casual needs and to be placed on a 
waiting list. The applicant believed this 
requirement results in unfair and unequal 
treatment for persons with disabilities, 

as persons without disabilities are not 
subject to this requirement. 
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The Agency recognized that because of 
the nature of the service provided by 
Para Transpo, the administration, sched- 
uling and coordination of all reservations 
requires greater planning on a daily 
basis. Without an automated reservation 
and scheduling system, the required 
24-hours notice for casual trips was 
found to be necessary. The Agency 
found that while the reservation process 
was inconvenient, it did not constitute 
an undue obstacle. 


TTY Issues 


A person who is deaf and uses a TTY 
filed a complaint with the Agency con- 
cerning the absence of a TTY reservation 
number on the Web site of Bradley Air 
Services Limited (First Air). While the 
Agency noted that First Air does provide 
other ways for customers to communicate 
with the carrier, such as a fax number 
and an e-mail address, not all persons 
who are deaf have access to these means. 
It concluded that, given the size and 
nature of First Air’s operations, the lack 
of a TTY reservation line constituted an 
undue obstacle to the applicant’s mobili- 
ty. The Agency ordered the carrier to 
install a TTY and to include the number 
on its Web site; in all seat-sale advertise- 
ments; and in all other publications, 
when reprinted, that provide information 
about the air carrier that is otherwise 
available to the general public. 


Parties filed other TTY-related complaints 
against both Canadian and foreign air 
carriers in 1999. These carriers included 
Air Canada, Canadian Airlines 
International Ltd., Bearskin Lake Air 
Services, Air St-Pierre S.A., Northwest 
Airlines and Lufthansa German Airlines. 
The Agency also issued decisions relating 
to the provision of public pay phone 
TTYs in airports in Montréal, Toronto, 


Annual Report 1999 


Bathurst and Ottawa, as well as in VIA 
Rail Canada Inc. terminals in Bathurst 
and Truro. 


Damage to an Electric Wheelchair 
The Agency received a complaint regard- 
ing the difficulties a traveller experienced 
when his electric wheelchair was severely 
damaged when he was travelling with Air 
Canada. Air Canada arranged and paid 
for the repairs to the wheelchair, but the 
applicant had to use a temporary manual 
wheelchair for five days. The applicant 
said his wheelchair allows him freedom 
of movement in all aspects of his daily 
living, both at work and at home. 


In its decision, the Agency found that 

the damage caused and the failure to 
adequately inform the passenger of the 
available options regarding a suitable 
temporary replacement wheelchair consti- 
tuted undue obstacles to his mobility. 

Air Canada subsequently submitted the 
training records of some of the employees 
involved in handling wheelchairs; 
informed its employees of the importance 
of safely handling mobility aids; and 
submitted a brochure outlining repair 
options for damaged mobility aids, 
including provisions relating to replace- 
ment aids. In 2000, the Agency will 
review all submitted material and deter- 
mine whether further action is required. 


Refusal to Carry a Service Animal 


An individual who is blind filed a com- 
plaint following British Airways’ refusal 
to carry his guide dog in the aircraft pas- 
senger cabin on a flight between Toronto 
and New York City. The Agency found 
this refusal to be an undue obstacle to his 
mobility. The airline based its refusal on 
quarantine restrictions implemented by 
the government of the United Kingdom. 
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The Agency found that these restrictions 
do not apply to Canada-United States 
traffic and told the carrier to amend its 
procedural manual. During the investiga- 
tion, the Agency noted British Airways’ 
policy provision that guide dogs are to be 
muzzled, and it asked the carrier to 
remove this provision. 
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Following the decision, British Airways 
advised the Agency that it would review 
its corporate policy on the carriage of 
service animals. British Airways’ response 
is an example of how the complaints 
process can lead to a better transporta- 
tion system for all. 
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Assessment 
of the Operation 
of the Act 


Each year, the Agency assesses the 
operation of the Canada Transportation 
Act and difficulties it observed in the 
administration of the Act. 


ubsection 42(2) of the Act directs 


the Agency to assess, in its annual 
report, the operation of the Act and any 
difficulties the Agency has encountered 
in administering the Act. This chapter 
responds to that directive, paying par- 
ticular attention to areas where the cur- 
rent Act differs from previous legisla- 
tion. This assessment is based on the 
Agency’s experience With the new Act 
and on comments from transportation 
providers and users. 


The Agency’s mandate is to administer 
transportation legislation, as established 
by Parliament in the Act. Therefore, the 
assessment in this chapter will not com- 
ment on existing policy. Rather, it 
focusses on how the provisions of the 
legislation make it possible to imple- 
ment the Act’s underlying policies 
effectively and efficiently. 


TIME FOR MAKING 
DECISIONS 


n previous years, the Agency has 
identified problems with the time 


limits for making decisions. Relevant lim- 
its include 60 days to complete a final 
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offer arbitration process to 120 days to 
make a decision on most other matters. 
In the situations highlighted below and 
outlined in greater detail in previous 
annual reports, these time limits may 
give the Agency or other parties insuffi- 
cient time to resolve the issues. 


e Procedural challenges or unusually 
complex issues may arise during a 
final offer arbitration (FOA) process, 
slowing the process down. 

e Incomplete applications or complaints 
will trigger the statutory time frame, 
whether the originating documents are 
complete or not. 

e Legal issues, such as those relating to 
confidentiality of information or to 
jurisdiction, may arise at a preliminary 
stage. Often, the Agency must resolve 
such preliminary matters before deal- 
ing with the main application. 


The 120-day deadline is also problematic 
when a complaint may indicate a sys- 
temic problem in the transportation net- 
work. Such problems are best addressed 
using a systemic approach, such as 
developing regulations or codes of prac- 
tice. However, such an approach involves 
extensive consultations and can take 
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several months. The Agency believes it 
appropriate to consider alternatives that 
would allow it, on its own motion, to 
extend the 120-day limit in such cases 
where not doing so could cause serious 
prejudice to one or more parties. 


In 1999, time limits were an issue in 
several cases. Here are two examples. 


CN Cudworth Subdivision 


As discussed in Chapter 2, CN applied for 
a net salvage value (NSV) determination 
for a line of railway in its Cudworth 
Subdivision in June 1999. Following this 
application, several rural municipalities 
asked the Agency to rule that the NSV 
determination of CN’s Cudworth 
Subdivision should exclude the value of 
assets acquired under branch line rehabil- 
itation agreements. 


Agency did not render its final decision 
on the application until October 4, 1999, 
some 222 days later. In this case, an 
environmental assessment was required 
under the Canadian Environmental 
Assessment Act (CEAA). That Act sus- 
pends the Agency’s power to make deci- 
sions under the Canada Transportation 
Act until the environmental assessment is 
complete and a decision has been made 
under the CEAA. However, the CEAA 
does not specify time limits for the 
assessment and does not oblige other 
parties to respect time frames the Agency 
may have to meet under the Act. This 
case involved numerous parties and com- 
plex environmental issues. As a result, 
the extensive environmental assessment 
required the Agency to delay its decision 
under the Act well beyond the 120 days 
specified in section 29 of the Act. 


RAIL TRANSPORTATION 


Some problems are best addressed using a 
systemic approach, such as developing 
regulations or codes of practice. 


The Agency determined that it was 
appropriate to delay the Cudworth NSV 
proceedings and decision until after it 
had rendered a decision on the rehabilita- 
tion asset issue. However, it would not 
have been possible to determine the NSV 
within the 120-day time limit. Therefore, 
the Agency needed permission from the 
parties involved, as it does in all such 
cases, to extend the deadline for giving 
its NSV determination. In this case, the 
parties did give their approval. As a 
result, the Agency exceeded the 120-day 
time frame contemplated for rendering an 
NSV decision. 


Edmonton Intermodal Facility 


On February 24, 1999, CN applied to the 
Agency for approval of the construction 
of the Edmonton Intermodal Facility. The 
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DISPUTE RESOLUTION AND 


COMPETITIVE ACCESS ISSUES 
(Sections 111 to 139 and 159 to 169) 


The Act contains several provisions relat- 
ed to dispute resolution and competitive 
rail access. These are commonly referred 
to as the level of service, interswitching, 
competitive line rate (CLR) and final offer 
arbitration (FOA) provisions. They address 
railway rates and levels of service, and 
provide measures to enhance competition. 


Table 5 compares the number and 

type of applications received during the 
last three and a half years under the 
Canada Transportation Act to similar 
applications received during the eight- 
and-a-half-year period governed by the 
National Transportation Act, 1987. The 
table shows that the FOA and level of 
service provisions continue to be used 
the most. 
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TABLE 5 


COMPARISON OF APPLICATIONS 
RELATED TO DISPUTE RESOLUTION 
AND COMPETITIVE ACCESS 


National Transportation Act, 1987 


January 1, 1988 to June 30, 1996 
Provisions Relevant Number Decided 
section(s) of cases 
Competitive Sections 6* 5 
Line Rate (CLR) 134 to 144 
Interswitching Subsection 10 3 
153(3) 
Level of Service Section 147 19 1: 
Final Offer Sections 9 2 
Arbitration (FOA) 48 to 57 
Public Interest** Sections 12 9 
59 to 63 


Canada Transportation Act 


SP PRE PE 


July 1, 1996 to December 31, 1999 


Provisions Relevant Number Decided Pending 
section(s) of cases 

Competitive Sections 0 0 0 

Line Rate (CLR) 129 to 136 

Interswitching Sections 0 0 0 
12710159 

Level of Service Sections 18 9 3 
1131041116 

Final Offer Sections i 5 @) 

Arbitration (FOA) 159 to 169 

Public Interest** N/A N/A N/A N/A 


* Of the six applications, four were brought by one shipper. 
*“Was not continued in the Canada Transportation Act. 
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Final Offer Arbitration 


The 1996 Act shortened the statutory 
time frame for the FOA process from 

90 days to 60 days. The Agency has pre- 
viously reported in detail on problems 
associated with FOA, particularly those 
related to the shortened statutory time 
frame, the process itself and the costs of 
arbitration. These problems remain and 
are summarized below. 


e Some shippers feel that carriers are 
reluctant to negotiate and note that 
one party can slow the process down 
by raising procedural objections, some- 
times to the point that the process can- 
not be completed within the 60-day 
time limit and must begin again. 

Some parties feel that shippers are 

at a disadvantage in the FOA process 
because they must reveal their final 
offer to the carrier, who then reacts 

to that offer. Carriers maintain that 
sequential filing works well. 

e There are concerns that the FOA 
process has become too legalistic and 
costly, and that it may yield unfair 
results. 

Shippers feel that some carriers have 
an advantage of familiarity because 
they are exposed to the FOA process 
more often, while many shippers use it 
only once. On the other hand, carriers 
remain concerned that arbitrators may 
make decisions without sufficient 
knowledge of railway operations, pre- 
vious decisions made by arbitrators, 

or the intent of the Act. 


Despite these problems, use of the FOA 
provision continues to rise. It was used 
nine times between 1988 and 1996, but 
has been used 13 times since July 1996. 


In 1999, the Agency worked to improve 
the FOA process. For instance, the pri- 
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vate, commercial elements of FOA are 
confidential, unless the parties agree oth- 
erwise. However, the outcome of proce- 
dural challenges — such as whether an 
international or intermodal rate can be 
arbitrated — can be made public, so long 
as all of the private, commercial elements 
in dispute, including the identity of the 
parties, remain confidential. The Agency 
has decided to publish a summary of its 
decisions dealing with procedural chal- 
lenges. This should increase the under- 
standing of parties who wish to use FOA 
and improves the process for all involved. 
The Agency is working on other ways to 
make the outcomes of these challenges 
more widely understood. 


The Agency is also reviewing its process 
for selecting arbitrators and is establish- 
ing rules of procedure for conducting 
FOA. These initiatives should assist arbi- 
trators and streamline arbitration pro- 
ceedings. They will also help shippers and 
carriers with the FOA process, particularly 
when the cost of the process is a signifi- 
cant factor in the decision to use FOA. 


In response to shippers’ concerns about 
the FOA process, in 1999 Justice Estey 
(in his review of the grain handling and 
transportation system) and Mr. Arthur 
Kroeger (in his implementation process) 
recommended several legislative changes 
to the existing FOA process. For example, 
Justice Estey and Mr. Kroeger proposed 
that both shipper and carrier submit their 
offers to the arbitrator simultaneously. 


Certificates of Fitness 


The Agency issues certificates of fitness 
to persons intending to construct or 
operate a railway, once it is assured that 
adequate liability insurance is in place. 
This provision was designed to help new 
railway operators enter the marketplace 
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while protecting the interests of shippers 
and the public, and it continues to work 
well. One issue has been raised with 
respect to certificates concerning the 
jurisdiction under which an applicant 
railway will operate. 


The Agency issues certificates of fitness 
only to railways that are within 
Parliament’s legislative authority. Parties 
have asked the Agency to identify the 
factors that it considered in confirming 
that an applicant railway falls within the 
federal domain. The Agency intends to 
address the issue by including the rele- 
vant factors within the decision that is 
issued with any new certificate of fitness. 


Railway Line Construction 


In 1998, the Agency reported that two of 
its decisions concerning the construction 
of railway lines had been appealed to the 
Federal Court of Canada. While uphold- 
ing the Agency’s rulings, the Court 
nonetheless clarified the interpretation of 
section 98 of the Act relating to railway 
construction. 


One case involved the construction of a 
railway line to serve the Union Carbide 
facility near Prentiss, Alberta. The Federal 
Court ruled that the Agency was correct 
in its interpretation that the Agency’s 
mandate under section 98 was restricted 
to the reasonableness of the location of 
the railway line and did not extend to 
the reasonableness of the line itself. 


In another case, involving the construc- 
tion of the Edmonton Intermodal 
Facility, the Federal Court upheld the 
Agency decision. That decision had con- 
cluded that, for the purposes of section 
98 of the Act, the definition of a railway 
line must include not only main lines 
and branch lines, but also sidings, spurs, 
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yard tracks and other auxiliary trackage. 
Two other concerns arose in 1999 with 
respect to section 98. First, it was noted 
that Agency approval is required only 
for the construction of railway lines and 
not for other railway facilities, such as 
stations, depots, wharfs, warehouses 

or other buildings. Such facilities are 
included in the definition of a railway 
under section 87 of the Act and may 
therefore be constructed by a railway 
company pursuant to section 95 of the 
Act. As no approval is required for such 
facilities, they do not need to be sub- 
jected to an environmental assessment 
under federal legislation. However, 
because such facilities are part of a fed- 
eral railway, their construction would 
also be exempt from provincial and 
municipal approval processes. Therefore 
such facilities may be constructed with- 
out any approval process or environ- 
mental assessment. 


Similarly, railway lines or facilities built 
within “...100 m of the centre line of an 
existing railway line for a distance of no 
more than 3 km,” do not require Agency 
approval. If no Agency approval is 
required, then no environmental assess- 
ment is required under the Canadian 
Environmental Assessment Act. Major 
facilities such as intermodal yards and 
transshipment centres can be built within 
these approval-exempted limits. These 
facilities that can be built without envi- 
ronmental assessments may be more 
extensive than was contemplated when 
the Act was promulgated. 


TRANSFER AND 
DISCONTINUANCE OF 
RAILWAY LINES 


In previous years, the Agency has report- 
ed that, in general, the railway line trans- 
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fer and discontinuance provisions operate 
as intended, but indicated that there were 
specific concerns about some provisions. 
These concerns remain. Described in 
detail in previous annual reports, these 
concerns are summarized below: 


e the lack of requirement for a notice of 
impending transfer, which would 
allow parties to prepare for the effects 
of changes in railway operations; 

e the possibility that there may be no 
continuation of rights for shippers 
and governments once a railway leaves 
federal jurisdiction; 

e the lack of requirement for evidence of 
transfer to ensure that railway lines 
transferred without advertisement will 
continue to operate; 

e the short time frames within which 
governments must decide whether to 
buy a railway line offered for transfer; 

e the requirement that governments must 
accept a railway’s offer to transfer a 
railway line before they can apply to 
have the Agency determine the price 
or net salvage value; and 

e the freedom that railways have con- 
cerning segmentation of railway 
lines. 


In 1999, two other issues arose concern- 
ing negotiation processes within the 
transfer and discontinuance provisions. 


Simultaneous Negotiations 


The Act allows a railway to offer to 
transfer a railway line to governments for 
no more than net salvage value while 
continuing to negotiate (after the mini- 
mum four-month period stipulated in the 
Act) with potential short-line operators 
who have expressed an interest in the 
same line. Provincial and municipal gov- 
ernment bodies are concerned that their 
acceptance of the railway’s offer may 
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hinder any concurrent railway negotia- 
tions with others who intend to continue 
rail service in their area. At the same 
time, if governments hesitate to accept an 
offer because of continuing commercial 
negotiations, the time frames available to 
governments to accept an offer may 
expire. 


Good Faith 


The Act requires a railway to negotiate 
in good faith with any person who has 
expressed an interest in buying a railway 
line for continued operations following 
an advertisement to transfer such a line. 
Some parties have asked why there is no 
equivalent provision when a railway is 
negotiating with a government body, 
either for the determination of the net 
salvage value or for the final transfer of 
the line after net salvage value has been 
determined. 


NET SALVAGE VALUE 


Under the Act, the Agency may deter- 
mine the value of a railway line upon 
application by a government or a railway 
company, if these parties cannot agree on 
the net salvage value of the line. The par- 
ties may make this request to the Agency 
anytime they have been unable to agree 
on the net salvage value, within 90 days 
of the acceptance of the offer. In previous 
annual reports, the Agency has identified 
problems with the Act relating to net 
salvage value. Those that remain: 


e Provincial and municipal governments 
would like to know the price of a 
transfer before accepting a railway’s 
offer to transfer a railway line; many 
carriers do not support this idea. 

e The sale, lease or transfer of a line may 
be incomplete long after the parties 
have entered into the agreement. 
However, the railway’s obligations to 
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provide service continue. As a result, 
railways may be unable to dispose of 
their lines and obligations within a 
reasonable time frame, as the Act 
intended. 


This is one area where alternative dispute 
resolution may help the parties reach an 
agreement. 


AIR TRANSPORTATION 


W hile no major difficulties related to 

the air transportation provisions of 
the Act arose in 1999, a number of minor 
issues continued to surface as the Agency 
gained experience with the operation of 
the Act. 


ADVERTISING AND SALE OF 
New AIR SERVICES (Section 59) 


Section 59 prohibits a company 

from accepting bookings and selling 
transportation before it receives a licence 
for a new air service. This concept and 

a financial fitness test were elements 
of Canada’s 1994 International Air 
Transportation Policy, which was designed 
to protect consumers from new Canadian 
international charter carriers that could 
sell transportation but fail to actually 
operate a charter service. 


By extending the scope of section 59 to 
all publicly available air services, the 
Act has applied the prohibition to for- 
eign charter carriers, well-established 
Canadian and foreign scheduled carriers 
seeking to add new routes, companies 
bidding on public contracts and new 
companies seeking to advertise their 
upcoming services before taking 
bookings. 
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Although the Agency has successfully 
dealt with the broad scope of section 59 
by using its powers to exempt carriers 
from the section’s application where 
compliance is unnecessary, undesirable 
or impractical, the scope of the section 
should be limited to the intent of the 
consumer protection measures set out 
in the 1994 International Air Policy. 


NOTICE OF DISCONTINUANCE 
AND REDUCTION OF SERVICES 


(Section 64) 


Section 64 requires the last or second-last 
licensed air carrier wishing to discontinue a 
domestic service to a particular point, or to 
reduce the number of flights to fewer than 
one a week, to give at least 60 days’ notice 
of the proposal. This notice formally 
announces to other operators in the area 
that a commercial opportunity exists and 
gives the community time to seek replace- 
ment carriers. 


If a licensee fails to comply with section 64, 
section 65 allows the Agency to direct that 
carrier to reinstate service, but only follow- 
ing a written complaint and only where it is 
practicable for the carrier to do so. When 
financial distress causes an air carrier to ter- 
minate all operations, it would be difficult 
for the Agency to find that it is practicable 
for the licensee to resume services. In fact, 
should a licensee’s insurance or air operator 
certificate become invalid, the Agency could 
not order the licensee to reinstate the ser- 
vice, as subsection 63(1) would require the 
Agency to suspend or cancel the licence. 


Section 64 applies to all domestic air ser- 
vices, regardless of the nature of the ser- 
vice. For example, seasonal and lodge 
operators, as well as certain charter oper- 
ators who operate to a point temporarily, 
are subject to the notice requirement. 
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On November 27, 1999, Inter-Canadian 
ceased all operations. The airline had 
served several points in Eastern Canada. 
On December 2, 1999, the Government … 
of Newfoundland and Labrador filed a 
complaint under section 65 of the Act 
arguing that Inter-Canadian failed to — 
provide 60 days notice of discontinuance 
of its domestic service at Stephenville, 
as required by section 64 of the Act. 


with secti 64 of the Act with respect to 
its service at Stephenville. However, | 


because the company had ceased all 


operations and no longer had access to 


aircraft, the Agency did not direct Inter- 


Canadian to reinstate service at 
Stephenville. 


Although the Agency has been able to 
deal with these situations by using its 
powers to exempt carriers where compli- 
ance is unnecessary, undesirable or 
impractical, consideration should be 
given to specifying in the Act that this 
provision applies only to those air carri- 
ers who have operated for a minimum of 
six months. This change would exclude 
seasonal operators and would allow air 
carriers to enter markets temporarily. 
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CONCLUSION 


n this chapter, the Agency has 
assessed the operation of the Act 


and difficulties observed in administering 
the Act, based on its experience. By con- 
sulting with the members of the trans- 
portation community and other interested 
parties, the Agency has been able to gain 
insight into how the Act affects them. 
Such insight will help the Agency in 

its continued attempts to respond to 
changes in the Canadian transportation 
environment. 
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Looking Ahead 


As the tranportation sector and the 
Canada Transportation Act evolve, the 
Agency will evolve along with them so 
that Canada’s transportation industry 
can compete with the best in the world. 


uring the four-year history of the 

Canada Transportation Act, the 
transportation industry has evolved in 
response to Parliament’s intention to rely 
more heavily on market forces to dictate 
its structure and competitiveness. To that 
end, Parliament continues to refine the 
legislative framework to encourage air- 
lines, shipping firms and railways to do 
what they do best: transport people and 
goods across Canada’s vast spaces and 
beyond our borders. At the same time, 
the Canadian Transportation Agency has 
adapted to these changing needs and 
times in an effort to assist the Canadian 
transportation industry and its users. 


This emphasis on allowing shippers and 
carriers to find commercial solutions to 
business issues rather than regulating 
their solution has required the Agency to 
approach its activities from a different 
perspective than that of its predecessors. 
Key to this approach is the need for the 
Agency to be flexible so that it may 
respond quickly to changing conditions 
in the industry. Therefore the Agency 
uses a variety of methods — including, 
but not limited to, regulation — to help 
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Canada achieve an efficient and accessi- 
ble transportation system. 


Parliament’s intent is that the market- 
place should prevail without interference 
unless absolutely necessary, to ensure 
that our transportation industry can 
compete with the best in the world. As 
the transportation sector and the legisla- 
tion evolve, the Agency will evolve with 
them to allow them to do just that. This 
chapter discusses some of the ways that 
the Agency will be “moving with the 
times” in 2000. 


STATUTORY REVIEW OF 
THE ACT 


Section 53 of the Canada Transportation 
Act requires a review of the Act and 
other legislation pertaining to economic 
regulation of transportation. This review 
will likely begin in summer 2000, when 
the Minister of Transport announces his 
plan for conducting the review. The 
Agency’s ongoing consultations with 
various sectors of the transportation 
industry, shippers, carriers, consumer 
groups and other levels of government 
should contribute to the growing under- 
standing of how the Act has benefited or 
constrained various parties. 
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MARINE ISSUES 


In November 1999, the Minister of 
Transport tabled his report on marine 
pilotage. The report contained the 
Agency’s recommendations concerning 
pilotage in Canada and Transport 
Canada’s responses to those recommen- 
dations. This report is considered a 
significant step in ensuring a healthy, 
efficient regime that will respond to the 
legitimate needs of its users, ensure 
navigational safety and protect the 
marine environment. 


Following changes to the Canada Marine 
Act (CMA), the Agency now administers 
various provisions that deal with disputes 
arising between port authorities and port 
users about fees. In this regard, the 
Agency received an application from 
Halterm Limited in December 1999 
claiming that the Halifax Port Authority 
contravened sections 49 and 50 of the 
CMA by unjustly discriminating against 
Halterm and proposing fees that were not 
fair and reasonable. The Agency was 
considering this matter at year-end. 


RAIL ISSUES 


In September 1999, Mr. Arthur Kroeger 
submitted his recommendations for 
Canada’s grain transportation and han- 
dling system to the Minister of Transport. 
If accepted, these recommendations would 
affect the Agency’s activities, particularly 
those related to the transportation of 
western grain, running rights, abandon- 
ment and other issues. Until any such 
changes occur, the Agency will continue 
to issue an annual rate scale for western 
grain movements before April 30 every 
year and hear applications and complaints 
under the existing Act. 


= 


in the net salvage value determination. 


The Agency will continue to take note of 
the potential effects of recent and future 
changes in the rail industry, such as 
takeovers, mergers and short line consoli- 
dation. It will also consult with the rail- 
way industry and with the Federation of 
Canadian Municipalities on noise impact 
issues. 


The Agency’s decision on railway assets 
funded under branch line rehabilitation 
agreements in the Cudworth case is 
expected to be issued in early 2000!. It 
will set a precedent for the treatment of 
these assets when determining the net 
salvage value of branch lines being 
transferred to governments. 


AIR ISSUES 


The recent restructuring of the Canadian 
airline industry will likely affect the 
Agency’s role in the domestic industry 
significantly. In any airline merger, the 
Agency will ensure that the new entity 
is Canadian. Other related legislative 
amendments may give the Agency addi- 
tional tariff and enforcement responsibil- : 
ities?. The merger of Canadian Airlines 
International and Air Canada will also 
likely rationalize international routes 

and will require the Agency to assist the 
federal government in amending or 
renegotiating certain bilateral agreements 
between Canada and other countries. 


International airline alliances, liberaliza- 
tion of market access, multilateralism, 
code-sharing services and other develop- 
ments will continue to increase the need 
for the Agency to interpret legislation and 
bilateral agreements. The Minister’s ongo- 
ing review of international passenger 
charter policy may also result in changes 
to the current regulatory framework. 


. For reasons set out in decision #33-R-2000, dated January 19, 2000, the Agency decided that rehabilitation assets are to be included 


2. On February 17, 2000, the Minister of Transport tabled Bill C-26 in the House of Commons. It proposed, among other things, to 
amend the Agency’s responsibilities to prevent unreasonable price increases on monopoly routes and to deal with certain types 


of consumer complaints regarding air travel within Canada. 
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ACCESSIBILITY ISSUES 


As discussed in Chapter 2, the Agency 
has developed a survey of travellers with 
disabilities, to get a clearer picture of 
how well the system responds to their 
needs. It will conduct the survey in 2000. 
By evaluating the experiences of trav- 
ellers with disabilities, the survey will 
help the Agency and transportation ser- 
vice providers understand the impact of 
their efforts, as well as the challenges 
that remain. It will also help the Agency 
set goals and priorities for improving the 
accessibility of travel in Canada. 


In 2000, the Agency will begin develop- 
ing a code of practice on communication 
issues in the federal transportation net- 
work. This code will address communica- 
tion issues that travellers with sensory 
and cognitive disabilities face when they 
travel, such as a perceived lack of TTYs 
(telephone teletypes for the deaf). The 
Agency will also work on developing a 
monitoring tool to assess the industry’s 
application of the Rail Code of Practice. 


Also in 2000, the Agency will finalize the 
checklist it is developing to help trans- 
portation service providers meet the 
needs of persons with disabilities when 
they are travelling by air. As well, it will 
continue its work to resolve issues related 
to the accessibility of Canada’s trans- 
portation system to persons who are 
obese. 


ALTERNATIVE DISPUTE 
RESOLUTION 


In 2000, the Agency will continue devel- 
oping an alternative dispute resolution 

(ADR) mechanism. It plans to implement 
a one-year pilot project in the rail mode 
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to thoroughly test and evaluate the sys- 
tem. The results of this pilot will deter- 
mine the shape that an Agency-wide 
ADR process may take. 


FEDERAL COURT DECISIONS 


A number of Federal Court judgments are 
expected in 2000 that may significantly 
affect the Agency’s jurisdiction in certain 
areas. These judgments are expected to 
determine, among other issues, 


e whether the Agency can hear and 
determine railway noise complaints 
and, if it has such jurisdiction, what 
type of evidence is needed to sustain 
such complaints; 

whether the Agency can hear and 
determine railway crossing cost appor- 
tionment disputes under the Canada 
Transportation Act and the Railway 
Safety Act after the crossing work has 
been completed; 

whether the rail portion of an inter- 
modal through rate is eligible for final 
offer arbitration; and 

the degree to which the railway rate 
regulation referenced in Term 32(2) 

of the 1949 Terms of Union of 
Newfoundland with Canada, continues 
to apply in the current environment. 


AGENCY MANAGEMENT 


In 2000, the Agency will continue to par- 
ticipate in government-wide programs, 
such as the implementation of the 
Universal Classification System (UCS) 
referred to in Chapter 1. The Agency will 
also focus its attention on the federal 
government’s efforts to improve access 
and service using innovative information 
technologies. Some of these new 
approaches include e-commerce, Public 
Key Infrastructure and “Canada On-line.” 
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In November 1999, the federal govern- 
ment released the results of the Public 
Service Employee Survey. The survey was 
designed to reveal federal public service 
employees’ views on the workplace and 
on how their work environment can sup- 
port their career aspirations and their 
learning and development needs. Like 
employees throughout the public service, 
Agency staff noted a variety of chal- 
lenges they face, such as accomplishing 
additional work with fewer resources, 
handling changing priorities and stream- 
lining internal processes. The Agency is 
currently developing an action plan to 
address the concerns raised in the survey. 


The Agency will also review the strategic 
plan it developed in 1997, when it was 
adapting to its mandate under the new 
Canada Transportation Act. After three 
years, the Agency wants to adjust its 
strategic goals, where required, to ade- 
quately respond to changes in both the 
transportation and government environ- 
ments. This review will ensure that the 
Agency’s operations are aligned with 
today’s realities and anticipated develop- 
ments. The Agency’s overall objective — 
to help Canada achieve an efficient and 
accessible transportation system — 

will remain. 
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CONCLUSION 


In its third full year of operation under 
the Canada Transportation Act, the 
Agency kept abreast of change in the 
transportation sector. In its actions and 
decisions, it strived to be sensitive to 
changes as they occurred within the 
industry and Canadian society as a 
whole. As the Agency heads into 2000, 

it will continue to listen to the views of 
transportation providers and users across 
the country, and will continue to urge 
Canadians to provide feedback through 
surveys, newsletters, toll-free telephone 
lines, the Internet and other means. By 
using the tools available to it, the Agency 
will continue to help the transportation 
sector rise to the challenges of deregula- 
tion, competition, technological advances 
and any other changes, yet unknown, 
that will sweep across the industry. It will 
also continue to help users of the trans- 
portation system make their needs known 
and resolve differences with service 
providers. 


The Agency strives constantly to enhance 
its understanding of the transportation 
industry. That expertise will serve it well 
as it works towards an efficient, accessible 
transportation network for all Canadians — 
as it continues to move with the times. 
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APPENDIX 


IN FORCE IN 1999 


ACTS 


The Agency has sole responsibility for: 
Canada Transportation Act S.C. 1996; Cale 


The Agency shares responsibility to Parliament for the following Acts: 


Access to Information Act R.S.C. 1985 ceAq1 
Canada Marine Act Sree 19987 CAD 
Canadian Environmental Assessment Act SC, 1992, 637 
Civil Air Navigation Services 
Commercialization Act S.C: 1996, C220 
Coasting Trade Act Das 19972, 631 
Energy Supplies Emergency Act RSC 1985162689 
Financial Administration Act RSC, 1985: CES 11 
Pilotage Act R.S.C. 1985, c. P-14 
Privacy Act RS.C11985 ep 
Railway Relocation and Crossing Act R.S.C. 1985, c. R-4 
Railway Safety Act R.S.C. 1985, c. 32 (4th Supp.) 
St. Lawrence Seaway Authority Act RoS-C 1985.7c3.5-2 
Shipping Conferences Exemption Act, 1987 R:S.C, 1985, co t7 (are Supp:) 


REGULATIONS 


The Agency has sole responsibility for the following regulations, rules and other 
statutory instruments: 


Air Transportation Regulations Railway Interswitching Regulations 
Canadian Transportation Agency Designated Railway Third Party Liability Insurance 
Provisions Regulations Coverage Regulations 
National Transportation Agency Railway Traffic and Passenger 
General Rules . Tariffs Regulations 
Personnel Training for the Assistance of Railway Traffic Liability Regulations 
Persons with Disabilities Regulations Uniform Classification of Accounts 
Railway Costing Regulations and Related Railway Records 


The Agency shares responsibility to Parliament for the following regulations: 


Carriers and Transportation and Grain Handling Undertakings Information Regulations 
The Jacques-Cartier and Champlain Bridges Inc. Regulations 
The Seaway International Bridge Corporation, Ltd. Regulations 
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ORGANIZATIONAL STRUCTURE 


EXECUTIVE 
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AIR AND ACCESSIBLE TRANSPORTATION BRANCH 


Agreements, Tariffs 
_ and Enforcement 
D. Western 
Director 
_ Phone: (819) 997-6643 
Fax: (819) 953-5562 


RE eee 
International 
Agreements 
F. Rosen 
Manager 


Phone: (819) 953-9793 
Fax: (819) 953-5562 


Tariffs 
G. Danylchenko 
Manager 


Phone: (819) 997-6419 
Fax: (819) 953-5686 


Enforcement 
D. Rennick 
Manager 


Phone: (819) 953-9786 
Fax: (819) 953-5562 


we de | 
Licensing and 
Charters 
R. Landry 
Director 


Phone: (819) 953-8761 
Fax: (819) 953-5562 


Licensing 


R. Guerra 
Manager 


Phone: (819) 997-6359 
Fax: (819) 953-5562 


Charters 
S. Boutet 
A/Manager 


Phone: (819) 997-6227 
Fax: (819) 953-5572 


Financial Evaluation 


J. Jacob 
Manager 


Phone: (819) 997-8960 
Fax: (819) 953-5562 


Accessible 
Transportation 
H. Nadeau 
Director 


Phone: (819) 953-2749 
Fax: (819) 953-6019 


Regulations, 

Research and Analysis 
D. Mainville 
A/Manager 


Phone: (819) 997-0806 
Fax: (819) 953-6019 


Complaints and 
Investigations 


A. Hampel 
Manager 


Phone: (819) 953-9151 
Fax: (819) 953-6019 
Monitoring and Liaison 
C. Stark 

Manager 


Phone: (819) 953-2748 
Fax: (819) 953-6019 


Pacific 

G. King 

800 Burrard Street 

Suite 641 

Vancouver, British Columbia 
V6Z 2V8 


Phone: (604) 666-0620 
Fax: (604) 666-1267 


Western 

L. Brooklyn 

Suite 1100 

9700 Jasper Avenue 
Edmonton, Alberta T5J 4C3 


Phone: (780) 495-6618 
Fax: (780) 495-5639 
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Senior Investigators, Enforcement 


Central 

M. Pearson 

Suite 702, 269 Main Street 
P.O. Box 27007 

Winnipeg Square Postal Outlet 
Winnipeg, Manitoba R3C 4T3 


Phone: (204) 984-6092 
Fax: (204) 984-6093 


Ontario 

J. Anderson 

Suite 300, 4900 Yonge Street 
Toronto, Ontario 

M2N 6A5 


Phone: (416) 952-7895 
Fax: (416) 952-7897 


Quebec 

R. Laliberte 

Suite 8023 

101 Roland-Therrien Boulevard 
Longueuil, Quebec 

J4H 4B9 


Phone: (450) 928-4173 
Fax: (450) 928-4178 


Atlantic 

B. Mercer 

Unit 109, 1045 Main Street 
Moncton, New Brunswick 
BIC 11 


Phone: (506) 851-6950 
Fax: (506) 851-2518 


od 


RAIL AND MARINE TRANSPORTATION BRANCH 


Rail Rates Costing 
and Monitoring 
Directorate 

N. Thurston 
Director 


Phone: (819) 997-4914 
Fax: (819) 953-5564 


Freight Division 
B. Hennessy 
Manager 


Phone: (819) 953-9912 
Fax: (819) 953-5564 


Cost Determinations 
F. Urban 
Manager 


Phone: (819) 953-9918 
Fax: (819) 953-5564 


Financial and Costing 
Systems Analysis 


G. Nera 
Manager 


Phone: (819) 997-2036 
Fax: (819) 953-5564 


Grain Division 
J. Riegle 
Manager 


Phone: (819) 997-6542 
Fax: (819) 953-5564 
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Rail and Marine 
Complaints and 
Audit Services 


P. Juneau 


Director 


Phone: (819) 953-0374 
Fax: (819) 953-5564 


Marine Complaints and 
Investigations 


D. Pilon 
Manager 


Phone: (819) 997-8354 
Fax: (819) 953-5686 


Rail Complaints and 
Investigations 


J. Cochrane 
Manager 


Phone: (819) 997-1081 
Fax: (819) 953-5564 


Audit Services and 
Statistical Analysis 


M. Gibbons 
A/Manager 


Phone: (819) 953-5526 
Fax: (819) 953-5564 


Rail Infrastructure 
I. Spear 
Director 


Phone: (819) 953-0327 
Fax: (819) 953-8353 


Engineering and 
Environmental Services 


P. Lacoste 
Manager 


Phone: (819) 953-2117 
Fax: (819) 953-8353 


Dispute Resolution 


G. Gordon 
Manager 


Phone: (819) 953-0328 
Fax: (819) 953-8353 


Approvals and 
Determinations 


K. Rochon 
Manager 


Phone: (819) 953-0365 
Fax: (819) 953-8353 


Canadian Transportation Agency 


APPENDIX 


THE FEDERAL COURT, AND PETITIONS TO THE 


GOVERNOR IN COUNCIL 


SUPREME COURT OF CANADA 
Cases Decided in 1999 


Marilyn Sharp v. Canadian 
Transportation Agency and 
Canadian Pacific Railway Company 
Court File No.: 27474 


Application for leave to appeal from the 
Judgment of the Federal Court of Appeal 
dated June 11, 1999, further to an appeal 
to that Court by Marilyn Sharp from an 
Order of the Canadian Transportation 
Agency which approved an application 
by the Canadian Pacific Railway 
Company pursuant to subsection 98(2) 
of the Canada Transportation Act for 
approval to construct a line of railway. 


Application for leave to appeal denied 
by the Supreme Court of Canada on 
December 15, 1999. 


FEDERAL COURT OF APPEAL 
Cases Decided in 1999 


Marilyn Sharp v. Canadian 
Transportation Agency and 
Canadian Pacific Railway Company 
Court File No.: A-549-98 


Appeal of Agency Decision No. 178-R- 
1998 and Order No. 1998-R-194, both 
dated April 21, 1998, which approved an 
application by Canadian Pacific Railway 
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Company pursuant to section 98 of the 
Canada Transportation Act for approval 
of the construction of a proposed line of 
railway near Prentiss, Alberta. 


The appeal was dismissed by the Federal 
Court of Appeal on June 11, 1999. 


Canadian National Railway Company v. 
Naber Seed & Grain Co. Ltd. 
Court File No.: 99-A-17 


Application for leave to appeal Agency 
Order No. 1999-R-150 and Decision No. 
132-R-1999, both dated March 24, 1999, 
concerning a level of service complaint 
by Naber Seed & Grain Co. Ltd. 


The application for leave to appeal was 
dismissed on July 8, 1999. 


Canadian National Railway Company v. 
Canadian Transportation Agency 
Court File No.: A-46-99 


Appeal of Agency Letter-Decision No. 
LET-R-238-1998 dated September 9, 
1998, which required the Canadian 
National Railway Company to file an 
application pursuant to section 98 of the 
Canada Transportation Act for Agency 
approval to construct the Edmonton 
Intermodal Yard Facility. 


The appeal was dismissed by the Federal 
Court of Appeal on November 29, 1999. 
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Canadian National Railway Company v. 
Eagle Forest Products Limited 
Partnership 

Court File No.: A-731-97 


Appeal of Agency Decision No. 457-R- 
1997 and Order No. 1997-R-453, both 
dated July 17, 1997, in the matter of a 
complaint by Eagle Forest Products 
Limited Partnership pursuant to subsec- 
tion 116(1) of the Canada Transportation 
Act alleging that CN failed to fulfil its 
common carrier obligations to provide 
adequate and suitable accommodation 
for delivering traffic originating from 
its mill in Miramichi, in the province of 
New Brunswick. 


The appeal was dismissed by the Federal 
Court of Appeal on December 13, 1999. 


Cases Discontinued in 1999 
Canadian American Railway Company 
v. National Transportation Agency 
Court File No.: A-488-96 


Appeal of National Transportation Agency 
Letter-decision dated November 20, 1995, 
which required the Canadian American 
Railway Company to apply for a Certificate 
of Fitness in accordance with the terms 
specified in section 12 of the Railway Act. 


By Order of the Federal Court of Appeal 
dated February 23, 1999, the appeal was 
deemed to be discontinued. 


Iqaluit Chamber of Commerce v. Bradley 
Air Services Limited 
Court File No.: 98-A-38 


Application for leave to appeal Agency 
Decision No. 437-A-1998 dated 
September 2, 1998 which found that 
Bradley Air Services Limited operating as 
First Air and/or Ptarmigan Airways has 
not imposed an unreasonable basic fare 
or unreasonable increase in the basic fare 
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since October 1995 in respect of domestic 
services it operates to/from Iqaluit. 


Although leave to appeal was granted by the 
Federal Court of Appeal on January 18, 

1999 in this case, no notice of appeal was 
filed by the Applicant. Pursuant to subsec- 
tion 41(2) of the Canada Transportation Act, 
no appeal, after leave to appeal has been 
obtained, lies unless it is entered in the 
Federal Court of Appeal within sixty days 
after the order granting leave to appeal is 
made. Accordingly, this case was closed. 


Air Canada v. Gilles Daoust 
Court File No.: A-98-99 


Application for judicial review of 
Agency Decision No. 630-AT-A-1998 
dated December 18, 1998 concerning an 
application by Gilles Daoust pursuant 
to subsection 172(1) of the Canada 
Transportation Act with respect to the 
difficulties he experienced with board- 
ing assistance, seating assignment, ser- 
vices provided on board the aircraft 
and the late delivery of his wheelchair 
upon arrival in Mirabel on a return trip 
from London, England to Montréal, 
Quebec, with Air Canada. 


Notice of Discontinuance filed with the 
Federal Court of Appeal on December 15, 
£999: 


Air Canada v. Pierre Paradis 
Court File No.: A-50-99 


Application for judicial review of Agency 
Decision No. 635-AT-A-1998 dated 
December 22, 1998 concerning an applica- 
tion by Pierre Paradis pursuant to subsec- 
tions 172(1) and (3) of the Canada 
Transportation Act concerning the cancel- 
lation of his reservation by Air Canada. 


Notice of Discontinuance filed with the 


Federal Court of Appeal on 
December 15, 1999. 
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Cases Pending in 1999 


Via Rail Canada Inc. v. National 
Transportation Agency and 
Jean Lemonde 

Court File No.: A-507-96 


Appeal from National Transportation 
Agency Order No. 1995-R-491 and 
Decision No. 791-R-1995, both dated 
November 28, 1995, in the matter of an 
application by Mr. Jean Lemonde, on 
behalf of Minikami (Club de mini basket- 
ball en fauteuil roulant “Les Kamikazes”), 
pursuant to subsection 63.3(1) of the 
National Transportation Act, 1987. 


Canadian National Railway Company 
v. Gordon Moffatt, Her Majesty in 
Right of the Province of Newfoundland 
and Labrador and the Canadian 
Transportation Agency 

Court File No.: A-385-98 


Appeal of Agency Letter-Decision No. 
LET-R-337-1007 dated December 17, 
1997, in the matter of a request from 
Mr. Gordon Moffatt for the submission 
of a matter for final offer arbitration, 
pursuant to Part IV of the Canada 
Transportation Act. 


Corporation of the City of Windsor v. 
Canadian Pacific Railway Company and 
Shergar Developments Inc. 

Court File No.: A-649-98 


Appeal of Agency Letter-Decision No. 
LET-R-210-1998 dated July 16, 1998, 
regarding a complaint by the 
Corporation of the City of Windsor 
regarding Canadian Pacific Railway 
Company’s failure to comply with the 
rail line abandonment provisions of 
the National Transportation Act, 1987 
as they pertain to maintenance obliga- 
tions for the University Avenue and 
Riverside Drive bridges at mileages 
112.40 and 112.60 of the former 
Windsor Subdivision, in the City of 
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Windsor and a request that Canadian 
Pacific restore these bridges to their 

former condition as streets, pursuant 
to the Canada Transportation Act. 


Canadian National Railway Company v. 
Mark Brocklehurst/Carol Syrnyk, Alison 
J. Burnham, Tessa M. Chalmers, Rob 
Kerr, Peter and Margaret Krysmanski, 
Mary Kay Martin, Peter D. Pellier 

Court File No.: A-537-99 


Appeal of Agency Order No. 1999-R-123 
and Decision No. 87-R-1999, both dated 

March 8, 1999, concerning the noise lev- 
els emanating from the operations of the 
Canadian National Railway Company in 

its Oakville Yard in Oakville, Ontario. 


Canadian National Railway Company v. 
Ville de Saint-Pierre, Ville de Montréal- 
Ouest 

Court File No.: A-531-99 


Appeal of Agency Letter-Decision No. 
LET-R-122-1999 dated April 27, 1999, 
relating to an application for the appor- 
tionment of costs of certain works related 
to the Saint-Jacques Street Viaduct, in 
the Ville de Saint-Pierre and in the 

Ville de Montréal-Ouest. 


Canadian National Railway Company v. 
Gordon Moffatt, the Government of 
Newfoundland and Labrador, Oceanex 
1997 Inc., the Atlantic Provinces 
Trucking Association, Canadian Pacific 
Railway, Alliance of Shippers and 
Manufacturers Newfoundland 

Court File No.: A-613-99 


Appeal of Agency Decision No. 300-R- 
1999 dated June 2, 1999 relating to an 
objection by the Canadian National 
Railway Company to a submission by Mr. 
Gordon Moffatt pursuant to Part IV of 
the Canada Transportation Act. 
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Canadian National Railway Company v. 
Randy and Sue Taylor 
Court File No.: A-729-99 


Appeal of Agency Order No. 1999-R-308 
and Decision No. 391-R-1999, both 
dated July 6, 1999, regarding a com- 
plaint by Randy and Sue Taylor con- 
cerning the noise, vibrations and diesel 
fumes emanating from the Norfolk 
Southern Railway Company idling loco- 
motives, stored in the Canadian National 
Railway Company St. Thomas Yard, near 
Hiawatha Street, in St. Thomas, Ontario. 


Norfolk Southern Railway Company v. 
Randy and Sue Taylor 
Court File No.: A-741-99 


Appeal of Agency Order No. 1999-R-308 
and Decision No. 391-R-1999, both dated 
July 6, 1999, regarding a complaint by 
Randy and Sue Taylor concerning the 
noise, vibrations and diesel fumes ema- 
nating from the Norfolk Southern 
Railway Company idling locomotives, 
stored in the Canadian National Railway 
Company St. Thomas Yard, near 
Hiawatha Street, in St. Thomas, Ontario. 


The Privacy Commissioner of Canada v. 
Canada Labour Relations Board 
Court File No.: A-685-96 


Appeal of the judgment of the Trial 
Division of the Federal Court of Canada 
delivered on August 12, 1996 relating to 
the refusal of access to an individual of 
personal notes taken by Board members 
during a hearing. 


Note: This case does not involve a decision of 
the Agency. The Agency is simply an inter- 
venor in this case. 
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PETITIONS TO THE 
GOVERNOR IN COUNCIL 


Cases Decided 


Marilyn Sharp v. Canadian 
Transportation Agency and Canadian 
Pacific Railway Company 


Petition to the Governor in Council 
relating to Agency Decision No. 178- 
R-1998 and Order No. 1998-R-194 
which approved an application by the 
Canadian Pacific Railway Company for 
approval of the construction of a rail- 
way line for a distance of 12.6 kilome- 
tres, at Prentiss, in the County of 
Lacombe, in the Province of Alberta. 


By Order in Council P.C. 1999-1789 dated 
October 6, 1999, the Governor in Council 
declined to vary or rescind Agency 
Decision No. 178-R-1998 and Order No. 
1998-R-194. 


Cases Pending 


Canadian National Railway Company v. 
Canadian Transportation Agency 


Petition to the Governor in Council relat- 
ing to Agency Decision No. 593-R-1998 
issued in connection with an application 
by the Canadian National Railway 
Company pursuant to section 16 of the 
Railway Safety Act for a determination by 
the Canadian Transportation Agency of 
the apportionment of costs for the instal- 
lation of an automatic warning system at 
the road crossing of SR663 and mileage 
179.49 Watrous Subdivision, in the Rural 
Municipality of Corman Park No. 344, in 
the Province of Saskatchewan. 


Canadian Transportation Agency 
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AND WORKING GROUP PARTICIPANT 


Canadian Association 
for Community Living 


C. Laurin-Bowie 


Canadian Association 
of the Deaf 


E. Richman 


Canadian Association 
of Independent 
Living Centres 


T. Walters 
M. Brault 


Canadian Council 
of the Blind 


J. Rempel 


Canadian Hard of 
Hearing Association 


CCantlie 


Canadian National 
Institute for the Blind 


F. Cutler 
J. McDonald 


Canadian Paraplegic 
Association 


E. Boyd 


Confédération des 


organismes provinciaux 
de personnes handicapées 


au Québec (COPHAN) 
R. Desjardins 


Annual Report 1999 


Council of Canadians 
with Disabilities 

E. Norman 

B. Brown 


Easter Seals/ 
March of Dimes 
National Council 


W. Hoch 


Institut Nazareth 
et Louis-Braille 


P. Ferland 


Kéroul 
M. Tremblay 
P. Tanguay 


One Voice Seniors 
R. Hammond 


Air Canada 
E. Arcand 


Air Transport 
Association of Canada 


G. Elliot 


Canadian 
Airports Council 


N. Raynor 


Canadian Airlines 
International 


M. McRae 
B. Schneider 


Canadian Ferry Operators 
Association 


B. Harbidge 


Marine Atlantic 
B. Harbidge 


Railway Association 
of Canada 


R.H. Ballantyne 


VIA Rail Canada Inc 
R. MacDonald 
K. Coffen 


Canadian Human Rights 
Commission 


H. Goldberg 


Government of 
Newfoundland and Labrador 


S. Appleby 


Human Resources 
Development Canada 


M. Regnaud 


Transport Canada 


e Cabin Safety Standards 
F. Wokes 


e Accessible Programs 
L. Greenblatt 


e Transportation 
Development Centre 
B. Smith 
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: ANIES 
AS OF DECEMBER 31, 1999 


Algoma Central Railway Inc. 
Arnaud Railway Company 


Bangor and Aroostook Railroad Company 
(Van Buren Bridge Company) 


Burlington Northern and Santa Fe 
Railway Company 


Canadian American Railroad Company 
Canadian National Railway Company 
Canadian Pacific Railway Company 


Cape Breton Development Corporation 
doing business as Devco Railway 


Chemin de fer de la Matapédia et 
du Golfe Inc. 


CSX Transportation Inc. (Lake Erie and 
Detroit River Railway Company Limited) 


Eastern Maine Railway Company 
Essex Terminal Railway Company 
Ferroequus Railway Company Limited 


Goderich-Exeter Railway Company 
Limited 


Hudson Bay Railway Company 


International Bridge and Terminal 
Company, The 


Maine Central Railroad Company and 
Springfield Terminal Railway Company 
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Minnesota, Dakota & Western Railway 
Company 


National Railroad Passenger Corporation 
(Amtrak) 


Nipissing Central Railway Company 
Norfolk and Western Railway Company 
Okanagan Valley Railway Company 
Ottawa Central Railway Inc. 

Pacific and Arctic Railway and 
Navigation Company/British Columbia 
Yukon Railway Company/British Yukon 
Railway Company Limited carrying on 
business as or proposing to carry on 


business as White Pass & Yukon Route 


Quebec North Shore & Labrador Railway 
Company 


RaiLink Canada Ltd. 


St. Lawrence & Atlantic Railroad (Québec) 
Inc. 


Sault Ste. Marie Bridge Company 


Toronto Terminals Railway Company 
Limited, The 


Union Pacific Railroad Company 


Waterloo-St. Jacobs Railway Company 
Limited 


VIA Rail Canada Inc. 


Wabush Lake Railway Company, Limited 


Canadian Transportation Agency 
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